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= * ſttco partial in his favour ) been thought worth reviſing 1 
and tranſcribing; and theſe tranſcripts have been fre- — 
| e guently lent to others. Hence copies have been —_— SL „ 
3. their nature imperfect, if not erroneous ; ſome Fd  ., 4 
IE have fallen into mercenary hands, and become the het | - 
'8 of clandeftine ſale. Having therefore ſo much reaſon to 
2 apprehend a ſurreptitious impreſſion, he choſe rather to 
bmit his own errors to the world, than to ſeem anſwer- 
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the ſtate, it is expedient. that they receive directions from the 
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relative to each particular action, therefore the ſtate eſtabliſhes . 
general rules, for the. information and direction of all 
ons in all points, whether of poſitive or negative duty. And 
this, in order that every man may know what to look upon as 
his own, what as another's; what abſolute and what relative du- 
ties are required at his hands; what is to be eſteemed” honeſt, FH... 
- diſhoneſt, or indifferent; what every man retains of his 0 
natural liberty; what he has given up as the price of the bene- 
fits of ſociety; and after what manner each perſon is to mode- 
rate the uſe and exerciſe of thoſe rights which the ſtate afſigns . 5 | 
n, in order to promote and: ſecure. the public tranquillity. — 
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le of civil conduct, to enforce theſe. rights and to reſtrain or Oo = 
redteſs theſe wrongs. It remains therefore only. to conſider in ä 
what manner the law is ſaid to aſcertain the boundaries of right 1 1 
and wrong x wo þ- varia which it takes ta command the. _ 

Fo R this 8 every law may be ſaid: to conſiſt of ſeveral | _, = 
parts: one, declaratory ; whereby the rights to be obſerved, and —_ 
the wrongs to be eſchewed, are clearly defined and laid down: r 
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unjuſt, duties or miſdemeſhors, according as the municipal legiſ- 
lator ſees proper, for promoting the welfare of the ſociety, 
| W carrying on the pur of civil life. Thus our 
ww has declared, that the goods of the wife do 
danch upon marriage become the p and right of the 
by ; and our ſtatute law has | ed all monopolies a pub- 
ke offence: yet that right, and this offence, have no foundation: 
in nature; but are merely created by the law, for the purpoſes of 
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thee ring s the laws of the land. 
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to aboliſh theſe reſcripts, and retain only the general edicts; he 
could not bear that the haſty and crude anfwers of ſuch princes 
is Commbdus and Caracalla ſhould be reverenced as laws. But 
uſtinian thought otherwiſe *, and he has preſerved them all. In 
like manner the canon laws, or decretal epiſtles of the popes, 
are all of them reſcripts in the ſtricteſt ſenſe. 'Con to all 
true forms of reaſoning, they argue from * to generals. 
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Tux faireſt and moſt rational 10 to interpret the will of 
che legiſlator, is by exploring his intentions at the time when the 
law was made, by figns the moſt natural and probable. And 
_ theſe figns are 1K the words, the context, the ſubject matter, 


the effects and conſequence, or the ſpirit and reaſon of the law. 
Let us take a ſhort view of them all. Rn, DE 


1. Words are generally to be underſtood | in their uſual and 
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was unable to get out and eſca 
ſhip came ſafe to port. The fick man kept poſſeſſion and claim 
ed the benefit of the law. Now here all the learned agree, that 
the ſick man is not within the reaſon. of the law ; for the reaſons 
of making it was, to give encouragement to ſuch as ſhould ven- 
ture their lives to fave the veſſel : but this is a merit, which he 
could never pretend to, who neither ſtaid in the ſhip upon that 
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es what we call equity ; which is thus defined by Grotius®,. 
Ction-of that, wherein the law (by reaſon of its univer-- 
* ſality) is deficient.” For ſince. in-laws all caſes cannot be fore-- 
ſeen or expreſſed, it is neceſſary, that when the * 6 
of the law come to: be applied to partical: 

be ſomewhere a power veſted of excepting thoſe C 
which (had they been foreſeen): the legiſlator himſelf would have: 
excepted. And theſe are the caſes,. which, as Grotins 8 es- 
it, lex non exatte definit, ſed: arbitris boni viri 
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book is ſaid to have been extant fo late as the reign of king Ed- 
ward the fourth, but is now unfortunately loſt. It contained, 
we may probably ſuppoſe, the principal maxims of the common, 
law, the penalties for miſdemeſnors, and the forms of judicial 
proceedings. Thus much may at leaſt be collected from that in- 
junction to obſerve it, which we find in the laws of king Edward 
the elder, the ſon of Alfred. Omnibus qui rei 
etiam atque etiam mando, ut omnibus aequos ſe pracbeant Ju 

ali libro (Saxonice, dom. bec} feriptam habetur ; 
< nec quicquam formident quin jus commune { Saxonice,. polepuhre} 
as audatter lbereque dicant.” SO . 
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of the eleventh century there were. 


1. The Mercen- Lage, or Mercian laws, which were obſerved 
many of the-midland counties, and thoſe bordering on the prin- 
ality of Wales; the retreat of the antient Britons; and there- 


which obtained in the counties to the ſouth and weſt of the 
Hand, from Kent to Devo N | 
the ſame with the laws of Alfred 


Weft-Saxon-Lage, or laws of the weſt Saxons, 


fidence. 3. The Dane-Lage, or Daniſ} law, the very name of 
which fpeaks it's original and compoſition. This was princi- 
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cieſiar euſtoms. As in Portugal, under king. Edward, about t. 
. 1 of the fifteenth» century *. In Spain under Alonzo X, 
8 | 1250 executed the plan of his. father St. | | 
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ſo vigorouſly withſtood the repeated attacks of the civil law; 0 
which eſtabliſhed in the twelfth century a new Roman empire 
over moſt of the ſtates on the continent: ſtates that have loſt, 
and perhaps upan that account, their political liberties ; 
the free conſtitution of England, pet upon the ſame account, NY 
has been rather improved than debaſed. Theſe, in ſhort, are the - | 7 
n of maxims = 
and cuſtoms, which is now known by the name of the common _ 
law. A name either given to it, in contradiſtinction to other 
laws, as the ſtatute law, the civil law, the law merchant, 3 4 
e like; or, more probably,” as a law common to all the realm, = 
the jus commune or folcright mentioned by king Edward the elder, | _ 
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By T though this is the molt likely foundation of this collec- „ 
tion uf maxims and cuſtoms, yet the maxims and cuſtoms, 
, are of higher antiquity than memory or hiſtory 'can N 

ing being more difficult chan to ain the preciſe 
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pon it's having 1E mind ; 4 
. ſolemnity of our legal phraſe, time whereof the y of man 
runneth not to the contrary. This it is gives it it's weight 
and authority; and of this nature are the maxims and cuſtoms I | 
which 122125 the law, | 
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. Bu T here a very natural, and very material, queſtion ariſes : 
are theſe cuſtoms or maxims to be known, and by whom 1s 
their validity to be determined? The anſwer is, by the judges in 
| the ſeveral courts of | juſtice. They are the depoſitary of the 
lars; the living oracles, who muſt decide in all caſes of doubt, 
; and who are bound by an oath to deeide according to the law of 
4 the land. Their knowlege of that law is derived from experience 
andi ftudy; from the = vigrntr annorum lucubrationes, which For- 
8 | 4 teſeue mentions; an from e long 33 accuſtomed to 
judicial d And indeed theſe 
icial decifions' are the. dees pad and welk authoritative evi- 
that can be given, of the exiſtence of ſuch a cuſtom as 
fhall form a part of the common law. The judgment itſelf, 
| the proceedin gy 3 thereto, are carefully regiſtered and 
f records, in publick repoſitories ſer: 
and to them frequent recourſe 
ion ariſes, in the determination of 


'* memoria eventorum” reckoned up as one of the chief qualifica- . 
tions of the ſe who: were held to be . legibus patriae oprime inſti- 
rn. For it is an ed rule to abide by former prece- 
dents, the fame points come again in litigation ; as well 
0 keep e ſcale of juſtice even and ſteady, and not liable to- 
waver with every new judge 98 * 004 8 as alle decauſe the: „ 
in chat caſe 
was uncertain, and perhaps different, ie now s a perma- 
nent rule, whicly it is not in the breaſt of any ſubſequent judge 
to from, according to his private ſentiments: he 
ng fern to determine, not according to his own private judg- 
t, but according to the known laws and cuſtoms of the land; 

| | fot delegated to pronounce a new law, but to maintain and ex- 
1 pound the old one. Vet this rule admits of exception, where 
former determination is moſt evidently contra 
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PRE much more if it be contrary to the divine law. But even in ſach 
12 85 caſes the ſubſequent Judges, do not pretend to make a mew Aw’, 
; but to vindicate the old one from miſrepreſentation. For if it be 
: found that the former deciſion is ma eſtly abſurd or unjuſt; it 
. is d |, not that ſuch a ſentence was: bad law, but that it was 
| not lam); that is, that it is not 
as has y determined. And hence it is that our 
layers are with juſtice. pious in heir encomiums on the 
reaſon: of the common law 4 
1, of reaſon, that it always e to conform theretas 
and that hat i is not reaſon is not law. N. ot that the p 
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n the rule flatly 
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| obſervation in the laws of England, - that 8 a 
of law, of which the reaſon perhaps could not be re 
bered or diſcerned, hath been wantonly broke in upon by ſtat 

ne: or new reſolutions, the of the rule hath in the end a 
_ peared from the inconve es that have followed t the innovation. 
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HE doctrine of the law chen is chis: that edents and 
rules muſt be followed, unleſs flatly abſurd or unj .: for though 
their reaſon be not obvious at firſt view, yet we owe ſuch a 

| ference to former times as not to ſup 

| out conſideration. To i ſtrat 
i. been determined, time out of 
W blood (i. e. where they have only one. 


other different) ſhall never ſucceed as 
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e is pleaſed to | 
method to warrant ſuch a title; The firſt volume is a 
e comment upon a little eatiſe of tenures; 
ge Littleton in the reign of Edward 
This comment is à rieh mine df valuable common law 
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Norman conqueſt) which ordains, among other things, that not 
the eldeſt fon only of che father ſhall to his inheritance, 
but all the fons alike: and that, though the anceſtor be attainted 
and hanged, yet the heir ſhall fucceed to his eftate, 
Such is the cuſtom that prevails i 
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brothers. Such is the c 
ſhall be intitled, for her dower, to all herh cas 
at the common law the ſhall t endowed of one third p 00 0 


which every one has more or leſs, 
hold · tenants that hold of the ſaid manors. Su wil 
the cuſtom of holding divers inferior courts, with power of 
ing cauſes, in cities and trading towns; the right of holding 
which, hen no royal grant can be ſhewn, depends entirely up- 
on immemorial and eſtabliſhed uſage. --- Such, laſtly, are man 
particular cuſtoms within the city of London, with re 
trade, apprentices, widows, orphans, and a vatiety of other 
ters; which are all contrary to the general lay of the 1 
are good only by fpecial cuſtom, though thoſe 
confirmed by act of parliament. 
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„Ir muſt have been continued. Any interruption would 
_ a temporary ceaſing: the revival gives it a new beginning, 
which will be within time of memory; and thereupon the cuſ- 
But this muſt be. derſtood with regard to an 
gt; for an interruption of the Sofepar 
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to common conſent, their being immemorially diſputed either 
t law or otherwiſe is a proof that ſuch conſent was wanting: 
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thorit which account a cuſtom may be good, 
ticular reaſon of ĩt cannot be aſſigned; for it ſuf- 
legal reaſon can be aſſigned againſt it. Thus 
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5. Cus rous ought to be certain. A cuſtom, that lands 
| ſhall deſcend to the moſt worthy of the owner's blood, is void: 
for how ſhall this ed? But a c 
to the next male of the blood, excluſive of 


6. Cos ros, oy. eſtabliſhed ws conſent, muſt be 3 

li: and not left to che option of every man, 
„whether he will uſe ein or no. Therefore a cuſtom, that all 
e inhabitants ſhall be rated towar the maintenance of a bridge, 

will be good; but a cuſtom, that every man is to contribute 

 _ at hgh own pleaſure, is idle and abſurd, and, indeed, no 
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ſpacies of conveyance ( feoffment) convey away 
lands in fee ſimple, or for ever. Yet this cuſtom does not 

impower him to uſe any other conveyance, or even to leaſe them ; 
for ſeven years: for the cuſtom muſt be ſtrictly purſued %, And, Ke -—_ 
moreover, all ſpecial cuſtoms muſt ſubmit to the king's prerogative. T 2 
e, if the g purchaſes lands of the nature of gavelkind, | 
where all the ſons equally ; yet, upon the king's demiſe, 

his eldeſt ſon ſhall ſucceed to thoſe lands alone. And thus much 
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ſubjects. But all 

laws have obtained in this realm, or indeed in any other kingdom 
in Europe, is only becauſe they have been admitted and receiyed 
by immemorial uſage and cuſtom in ſome particular caſes, and 
ſome particular courts; and then they form a branch of the lege 
iptae, or cuſtomary law : or elſe, becauſe they are in ſome 
introduced by conſent of parliament, and then they owe 

ty to the Ages ſeriptae, or ſtatute law. This! 

declared in thoſe remarkable words of the 


c. 21. addreſſed to the king's roy: | majeſty. —-& This your grace's 
< realm, recognizing no ſuperior under God but only your grace, 
« hath. been and is free from ſuhjection to any man's laws, but 
only to ſuch as have been deviſed, made, and ordained within 
« this realm for the wealth of the ſame; or to ſuch other, as by 
e ſufferance of your grace and your progenitors, the people of 
« this your realm, have taken at their free liberty, 

* conſent, to be uſed among them; and have bound themſelves 
« by long uſe and cuſtom to the obſervance of the ſame : not as 
« to the obſervance of the laws of any foreign nce, potentate, 
«gr prelate 3 but as to the cſtomed and antient laws of: this r 


0 y eſtabliſhed as laws of the ſame, by the ſaid ſuffer- 
06 * ance, conſents, and cuſtom ;\ and none otherwiſe.” - - -- The 
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Bx the civil law, abſolutely taken, is gener: y underſtood th 
aHll or municipal law of the Roman ane as com 
inſtitutes, the code, and he emperor Juſtinian, and 
_ novel conſtitutions «1 himſelf and. ſome of his ſucceſſors. 
ther will frequently be occaſion to cite th by 
's our own laws, it may not be amiſs. een 
d firſt upon the regel 
55 „next upon the twel 
upon the laws or enacted by the ſenate or 
the edicts of the praetor, and the reſbonſa prudentum or opinions 


. 


of learned lawyers, and laſtly upon the imperial decrees, or con- 
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is 


6 emperors) h d grown to ſo great a bulk, 
or as Livy expreſſes it, tam aliarum ſuper alias acer- 
« vatarum legum cumulus, that they were computed to be many 
camels load by an author who preceded Juſtinian . This was in 

8 ied by che collections of chree private lawyers, — 
gorius, H enes, and Papirius; and then by 
eodoſius the younger, by whoſe orders a code was com 
A. D. 438, being a methodical collection of all the imperial con- 
tutions then in force: which Theodoſian code was the onl. 
zook of civil law received as authentic in the weſtern part of 
urope till many centuries after; and to this it is probable 
t the Franks and Goths might frequently pay ſome regard, in 
8 legal conſtitutions for their newly erected kingdoms. For 
ian cormahded only in the eaſtern remains of the empire; 
and it was under his auſpices, that the preſent body o 
and other lawyers, 
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bs ire, * 
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of, 1. The inſtitutes; which contain the ele- 
ciplesof the Roman law, in four books. 2. The 
or pandects, in fifty books, containing the opinions and 
writings of eminent lawyers; digeſted in a ſyſtematical method. 
3. A new code, or collection of imperial conſtitutions, the lapſe 
of a whole century. having render the former code, of Theo- 
doſius, imperfect. 4. The novels, or new conſtitutions, poſterior 
in time to the. other books, and amounting to a ſupplement to 
the code; containing new. ag" 29 f ſucceſſive emperors, as new 
queſtions happened to ariſe. Theſe form the body of Roman law, 
or corpus juris civilis, as publiſhed about the. time of Juſtinian : 
which however fell ſoon-into neglect and oblivion, till about the 
year 1130, when a copy of the digeſts was found at Amalfi in 
Italy; which accident, concurring with the policy of the Romiſh 
efiaſtics , ſuddenly gave new vogue and authority to the ci- 
N en introduced it into ſeveral nations, and occaſione that 
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hty inundation of voluminous. 
of law, more than any other, is 


T H E canon law 


bſequent papal decrees; to the pontificate 

egor Were publithed in much the 

der the auſpices of that pope, about the year 1230, .in five 

entitled decretalia Gregorii noni. A ſixth book was added by 

Wpa n. aden the 1298, which is called /extus decre- 
ntine conſtitutions, or decrees 


pantes Too : 


en 0 9 7 


corpus Juris canonici, or 12 of 


BRESI DESG theſe pont ial coll which during:the-times 
other parts of „there is alſo a kind * pikefoiial canon 
law, provincial conſtitutions, and adapted 


5 to the . of 
ei cleſiaſtical laws, 


church and kirgdom. The /egatine 
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held under che 
Gregory IX and pope, 


Otho and Othobon, legates from pope 8 1 q \ 
IV, in the reign 0 king Henry III C. 


about the years 1220 and 1268. The provmciat conſtitutions are | ER 


. principally the decrees of provincial fynods, held under divers „„ Mat 1 
¼arch- biſhops of Canterbury, from Stephen Langton in the reign 95 = 
5 of Henry III to Henry Chichele in the reign of Henry V; and e "I 

adopted alfo by the | of York in the reign of Henry VI. „ _ 
At the dawn of the reformation, i in the reign of king Henry VIII, ä 


it was enacted in parliament ! that a review ſhould be had of the | . oY I ö 


canon law; and, till ſuch review ſhould be made, all canons, con- | | 2A 
ſtitutions, ordinances, and ſynodals provincial, being then already | =_ 
; made, and not repugnant to the law of the land or the king's | = 
- prerogative, ſhould ſtill be uſed and executed. And, as no ſuch e = 
review has yet been perfected, upon this mm now depends the N =_ 
authority of the canon law in England. FF A 


As for the canons enacted by the clergy under James I, in the | 1 


year 1603, and never confirmed in parliament, it has been ſolemnly ; —_— 
adjudged upon the principles of law and the conſtitution, that | - 

where they are not merely declaratory of the antient canon law, | 
baut are introductory of new regulations, they do not bind the 45 


Wy hate ver regard the e clergy 2 28 ik proper to Pay them. 5 0 ' 4 
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Tu E RE are four ſpecies of courts in which the civil and ca- ; 1 
non laws are permitted under different reſtritions to be uſed. „ 


o 


* 


7. The courts of the arch-biſhops and biſhops' and their der "i 
vative officers, uſually called in our law courts chriſtian, curiae _— 
Ceuriſtianitatit, or the eccleſiaſtical courts. 2. The military courts. 7 
3. The courts of admi to. 4; The courts.of the two univer-= _ 
A In all, their reception in general, and | 


grees of that reception, are ground « upon ouſton = | | _ 
roborated in the latter inſtance by aQtof puriancat, rati ing thoſe = 
charters which confirm the cuſtomary law of the univerſities. | .——_ 
 T Statute -25 Hen. VIII. c. „ » Sun 1057. „„ „ Lo po 
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L* INTROD: 
——_— The more minute confideticion of theſe wilt fall properly under 
5 . tat part of theſe commentaries which treats of the Juriſdiction 


=. Fg of courts. It will ſuffice at preſent to remark a few particulars 
= - 5 relative to them all, which may ſerve to inculcate more ſtrongly 
—_— the doctrine laid down concerning them. 


= : | 1. AnD, firſt, the courts of common law have the ſuperin= ED 
bt, . „ tendency over theſe courts ; to keep them within their juriſdic- 


1 1 : | tions, to determine wherein they exceed them, to. reſtrain. and 
E- pProbibit fuch exceſs, and (in caſl of contumacy) to puniſh. the | 


” 
1 


= TG the ſentence ſo declared to be illegal. r 
3 2. Tu E common law has reſerved to itſelf the expoſition of | 
—_— . all ſuch acts of parliament, as concern either the extent of theſe 

= courts or the matters depending before them. And therefore if 

=_— theſe courts either refuſe to allow theſe. acts of parliament, or 

AY HO will expound: them in any other ſenſe than what the common 
—_ law puts upon them, the king's courts at Weſtminſter will grant 
LE: | | prohibitions to reſtrain and. control then. 


TV * 8 officer who executes, and in ſome caſes the judge who enforces, 


— 


1 5 5 „ appeal lies from all theſe courts to the king, i in the laſt 
_ | reſort ; which proves that the juriſdiction exerciſed in them is 


_. = R derived from the crown of England, and not from any foreign, | 
—_  _ 5 potentate, or in authority of their own. And, from theſe | 
—_— - . three ſtrong marks and enſigns of ſuperiority, it appears beyond 

_ ..-: - a doubt that the civil and canon laws, though admitted. in ſome 

es by cuſtom in ſome courts, are only ſubordinate and Ieges 

3 4 graviori lege; and that, thus admitted, reſtrained, altered, 
—_  - . new-modelled, and amended, they are by no means with us a 
3 diſtinct independent ſpecies of laws, but are inferior branches f 
= Þ_ | the cuſtomary or unwritten laws of England, proper ly called, the 

=. | king's eccleſiaſtical, the king's military, the king's maritime, or 

"= 985 the king's academical, laws. | EF 
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Kia Tus next proceed t to the 152 þ nee, the written laws 


of the kingdom, which are ſtatutes, acts 


, or edits, made by the 


king's majeſty by and with the advice and conſent of the lords 
ſpiritual and temporal and commons in parliament afſembled *. 
The oldeſt of theſe now extant, and printed i in our ſtatute: books, 
is the famous magna carta, as confirmed in parliament g.Hen. III: 
wank doubtleſs there were many acts before that time, the re- 
' cords of which are now loſt, and the determinations of them. 
perhaps at preſent currently received. for the maxims of. the old 


common law. 


Tu E manner - of making theſe flatates will be better oak 
3 hereafter, when we examine the conſtitution of parliaments. 
At preſent we will only take notice of the different kinds of 


ſtatutes 3 
ſtruction *.. 


F xs T, 2s to * ſeveral kinds. Statutes are 38 general” | 


and of ſome * rules with regard to their con- 


\ 


ar Special, panes or OE A general or public act is an uni- 


dg Rep. 20. 

© The method of citing theſe a&d of 
parliament is various. Many of our antient 
ſtatutes are called after the name of the 
place, where the parliament was held that 

made them: as the ſtatutes of Merton and 
Marl bridge, of Weſtminſter, Gloceſter, and 
Wincheſter. Others are denominated. en- 
tirely from their ſubject; as the ſtatutes of 
Wales and Ireland, the articuli cleri, and 

the praerogativa -regis. Some are diſtin 
guiſhed by their. initial words,. a method of 
citing very antient ; being uſed by the Jews 
in denominating the books of the penta- 
teuch; by: the chriſtian church in diſtin» 
Fuiſhing their hymns. and divine. offices 3 by. 
the Romaniſts in deſcribing their papal 
bulles; and in ſhort by the whole body of 
antient ciuilians and canoniſts, among whom 
this method of citation generally prevailed, 


not only with regard to chapters, but infe- 
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rior ſeckions alſo: in imitation of all which 
we {till call ſome of our old ſtatutes by their 
initial words, as the ſtatute of quia emptores, 
and that of circumſpecte agatis. But the moſt. 
uſual method of citing . them, eſpecially - 
ſince the time of Edward the ſecond; is by. 7 
naming the year of the. king's reign in 
which. the. ſtatute was made, together with . 
the chapter, or particular act, according to 
it's numeral order; as, 9 Geo. II. c. 4. 
For all the acts of one ſeſſion of parliament 
taken together make properly but one ſta- 
tute; and therefore when tw-o ſeſſions have 
been heid in one year, we wually mention 
ſtat. 1. or 2. Thus the bill of rights 3 is cĩ- 
ted, as 1 W. &. M. ſt. 2. c. 2. ignifying . 
that it is the ſecond chapter or act, of the. 
ſecond ſtatute or the laws made in the ſe- 
cond ſeſſions of parliament, held in the firſt: 
year of * William and queen Mary. 
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1 . 8 verſal rule, that SR the _— community; and of theſe the 


we 5 ally and e officioz 

| 5 being pleaded, or formally ſet 
7 $ who claims an-adyantage under it. Special or 
. exceptions than rules, being thoſe which 
1 | mk amour, mat eee 1 


N 4 . 7 


| formally ſhewn and pleaded. Thus, to ſhew the diſtinRion, the 
1 : | ſtatute 13 Eliz. c. 10. to prevent ſpiritual perſons from m 
r leaſes for longer terms than twenty one years, or three lives, is 
_ . eee act; it being a rule preſeribed to the whole body of ſpi- 
. 5 ons in the nation: but an act to enable the biſhop off 
1 | Cheſter to make a leaſe to A. B. for fixty years, is an exception 
= WIE to this rule; it concerns only the parties and the bi 


. Ceſſors; and is therefore a Private a : e 
err 
—_ . Ot Femedial of ſome defects therein. Declaratory, where the old 


F —_. cuſtom of the kingdom i is almoſt fallen into diſuſe, or become 
1 Aa.iſputable; in1 ] ent has thought proper, in 
on per peruum rei teftimonium, and for avoiding all doubts and difficuk 


17 v4 


_ — : ties, to declare what the common law is and ever hath been. 


=» 5 8 = the ſtatute of treaſons, 2 25 Edw. III. cap. 2. doth not make 


_ . 8 i | | . | . any new - pecies of treaſons ; - but Only, „ For t benefit of the 
1 5 ſubject, declares and enumerates the ſe foveral kinds of „ 
= which before were treaſon at the common law. Remedial ſta- 

ES are made to 7 ſuch prongs and 


- 


ridge ſuch ſuperfluities, in the common law, as ari 


: 8 from the general 

4 40-7. RS 
„ determinations of un judges, or from any oth 
wWuatſoever. And, this being done either by enlarging the com- 
mamon law where it was too narrow and cir ibed, or by re- 
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ſtraining it where it was too lax and luxuriant, this has occa-- 
fioned another ſubordinate diviſion of remedial acts of parliament 

| into enlarging and. reſtraining ſtatutes. To inſtance again in the 

caſe of treaſon. Clipping the current coin of the kingdom was 

an offence not ſufficiently guarded againſt by the common law: 

. | Heide it. was. thought expedient. by. ſtatute 5 Eliz. c. 11. to- 

make it high treaſon, which it was not at the common law : ſo- 
that this was an enlarging ſtatute. At common law. alſo ſpiritual 
corporations might leaſe out their eſtates for any term of years, 
till prevented by the ſtatute 13 Eliz. orementioned.: :. this was: 
therefore a refiraming ſtatute... | 


" — 


e rules to Be obſery 


| SECONDLY, - 
ſtruction of ſtatutes are princix ly theſe . 
1. THERE are points to 


» 


tion of * remedial. ſtatutes ; the ol 
that is, how the common law ; ood. at the making of. 
1 the. common law did: 


eure this er N And it is the buſineſs: 


on nſtrue. the act, as to ſuppreſs the miſchief and. advance hs re-- 
 -— _ medy*.. Let us inftance again in the ſame reſtraining ſtatute of 
5 the 13 Elia. By the common ical corporations might 
| Iett as long leaſes as they thought. proper: the miſchief was, that 
ſtdh/ey let long and unreaſonable leaſes, to. the impoveriſhment of 

| their ſucceſſors: the remedy. applied by the ſtatute was by making 


all leaſes. by eccleſiaſtical bodies for longer terms than three- 

\ .. lives or twenty one years. Now in 
4 - tute it is held, that leaſes, though for a longer term, if made by.- 
. © * * edifhops are not void during the biſhop's life; or, if made by a 
5 dean with concurrence of his chapter, they are not void ane. 
the life of the dean: for the act was made for the benefit and 
protection of the ſucceſſor*. The miſchief is therefore ſufficiently: 


ö 8 855 . b vacating them after the death of the grantor; .. but-: 
” wv? . Co. 1 n 4 0 Lig: 3 Rep, 6. 
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the leaſes, during their lives, being not within the miſchief, ate 
not within the r 
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2. A 8TATV TE, which treats of things or pert s of an 
or rank, cannot by any general words be extended to thoſe 
of a ſuperior. So a ſtatute, treating of * deans, prebendaries, 
A parſons, vicars, and others having ſpiritual promotion,” is held 
5 not to extend to biſhops, though they have ſpiritual promotion; 
deane rods the nate perſans named, and' biſhops being of a 


* * 1 f * . - * — — % 2 


| 3. PEN Al ſtatutes muſt be conſtrued ſtrictly. Thus a ſtatute” | 
1 Edw. VI. having enacted that thoſe who are convicted of ſteal- 
ing horſes ſhould not have the benefit of clergy, the judges con- 
ceived that this did not extend to him that ſhould ſteal but one 
horſe, and en procured a new act for that purpoſe in the 
following year *.. And, to come nearer our own times, by the 
ſtatute 14 e e. ealing ſheep, or other, cattle, was made 
felony without benefit of clergy. But theſe general words, © or 
rc other cattle, g looked upon as much too looſe to create. a 
capital offence, the act was held to extend to nothing. ut mere 
| ſheep. And therefore, in the next ſeſſions, it was found neceflary = 
to make another ſtatute, 1 5 Geo: II. c. 34. extending the former | 
+0 bulls COWS, oxen, ſteers, bullocks, heifers, calves, and lambs, 
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4. STATVU.TES againſt frauds are to be liberally and benefi- 
cially expounded. This may ſeem a contradiction to the laſt rule; 
moſt ſtatutes againſt frauds being in their conſequences penal. 
But this difference is here to be taken: where the ſtatute acts 7 
upon the offender, and inflicts a penalty, as the pillory or a fine, 
it is then to be taken ſtrictly: but when the ſtatute actggupon the 
offence, by ſetting afide the fraudulent tranſaction, Here it is to | 
be conſtrued liberally. Upon this footing the ſtatute of 13 Eliz. 


c. 5. which. avoids all gifts of goods, &c, made to defraud cr. 
; * TE, | 3. 56. 4. 38. © 
2 2 Rep. 46. 9 55 i „ Bac. Elem. 14. r 
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Lift made to. defraud _ queen. of a forfeiture 
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of A: muſt be ſo by another, 
may if poſſible ſtand: | ut ret magit valeat, quam 
in the king and his heirs by act of 
right of : d: A: has at that time a 
leaſe of it for : here A ſhall hold it for his term of 
. three years, and afterwai hall the king. For this in- 
— HR furniſhes matter for every clauſe of the ſtatute to 
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the formers But they ſhall both have 4 5 
by a former law an. | 
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of the union, and ſhall have all privileges of peers, except ſlitting . 9 5 
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Tuxs E are the principal of the to nty five articles of union, „ + 
which are ratified and confirmed by ſtatute 5 Ann. c. 8. in which 
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and yet differ in their municipal laws; ſo England and Treland are, 
ns, and yet in general agree in 
their laws. The inhabitants of Ireland are, for the moſt part, deſ- 
cended from the Engliſh, who planted it as a kind of colony, after 
the conqueſt of it by king Henry the ſecond, at which time they 
carried over the Engliſh laws along with them. And as Ireland; 
thus conquered; planted, and governed, ſtill continues in a ſtate 
of dependence, it muſt neceſſarily conform to, and be obliged vy 
fuch laws as the ſuperior ſtate thinks 52 to preſcribe: Be 


Ar ths time of this conqueſt the Iriſh were governed by wh af 


thay called the Brehon law, ' ſo ftiled from the Iriſh name of 


Judges, who were denominated Brehons s. But king John in the 
twelfth year of his reign went into Ireland, and carried over with 
him many able fages of the law; and there by his letters patent, 


in right of the dominion of conqueſt, is ſaid to have ordained 


and eſtabliſhed that Ireland. ſhould be governed by the laws of 
England“: which letters patent fir Edward Coke apprehends 
to have been there confirmed in parliament. But to this ordi- 
nance many of the Iriſh were averſe to conform, and ftill ſtuck 
to their Brehon law : fo that both Henry the third* and Edward 
the firſt" were obliged to renew the injunction; and at length 
in a parliament holden at Kilkenny, 40 Edw. III, under Lionel 
duke of Clarence, the then lieutenant of Ireland, the Brehon 
law was formally aboliſhed, it. being unanimouſly declared to be 
indeed no law, but a led cuſtom crept in of later times. And 


yet, even in the reign of queen Elizabeth, the wild natives ſtill 


kept and preſerved: their Brehon law; ' which is deferibed® to 
have been «a rule of right unwritten, but delivered by tradition 
from one to another, in which oftentimes there appeared great 
12 he of equity in determining the right. between party and 
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U on; law, of England were made the rule of juſtice 
alſo, yet no acts of the En gliſh parliament, ſince the 


twelfth of John, extended into that kingdom; unleſs it 
were ſpecially i or included under general words,. ſuch as, 
* within any of the king s dominions.” And this is particularly 


reſſed, and the reaſon given in the year book”: . Ireland hath 
«a parliament of it's own, and maketh at altereth ws; and 


10 our ſtatutes do not bind them, becauſe they do not ſend repre- 


tives. to our parliament: but their perſons. are the king's 
like as the inhabitants of Calais, Gaſcoigny, and Guienne 
t while they continued under the king's ſubjection. The method 
made uſe of in Ireland, as Rated. by fir Edward Coke *, of making 
tutes in their parliaments, according to Poynings law, of which 
reafter, is this: 1. The lord lieutenant and council of Ireland 
to the king under the; great ſeal of Ireland the acts 
ſed to be paſſed. 2. The king and council of England are 
to conſider, . approve, alter, or reject the ſaid acts ; and. certify 


them back again under the great ſeal of England... And 
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_— todd for the improvement of the common law : and, the mea- 4 
ſure. of juſtice in both kingdoms becoming thereby no longer | 1 
uniform, therefore in the 10 Hen. VII. a ſet of ſtatutes paſſed Ul 

ix Ireland, (fir Edward Poynings being then lord deputy, whence  , 


= it is called Poynings' law) by which it was, among other things, . | N 1 
N | enacted, that all acts of par before made in England, 5 
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„„ fame rule that no laws made in England, between UNS. 1 | 
time and Poynings' law, were then binding in Ireland, it follows N 95 4 
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a ſubordinate feudatory kingdom, ſubject to the kings of Norway: 


then to king John and Henry III of England;; afterwards to the 


kings of Scotland; and then again to the crown of England: 
and at length ve ſind king Henry IV claiming the iſland by right 
of conqueſt, and diſpoſing of it to the earl of Northumberland; 
upon whoſe attainder it was granted (by the name of the lordſhip 
of Man) to fir. John de Stanley by letters patent 7 Hen. IV“. In 
his lineal deſcendants it continued for eight generations, till the 
—_ of Ferdinando L of Derby, A. D. 1594; when a con- 
overſy aroſe conce the inheritance thereof, between his 


3 and Willam bis ſarvwiving brother 2. upon which, and 


a. doubt that was ſtarted concerning the validity of the original 
patent, the: iſland! was. ſeiſed inta the queen's hands, and after- 
wards various grants, were.made-of it by king James the firſt; 

all which. being expired or ſurrendered, it was granted. afreſh: in 


Z Jac. I. to William earl of Derby, and the heirs male of his 


body, with remainder to his heirs general; which grant was the 
next year confirmed by act of parliament, with a reſtraint of the 
power of alienation by the ſaid earl and his iflue male. On the 
death of James earl of Derby, A D. 1235 the male line of earl 
William failing, the duke of Atholl ſucceeded to the iſland as heir 
general by a female branch. In the mean time, though the title 
of king had long been diſuſed, the earls of Derby, as lords of 


Man, had maintained a ſort of royal authority therein; by al- 


ating or diſſenting to law, and-exercifing/an appellate juriſdic- 
tion. Vet, chough no Engliſh; writ, or proceis from the courts 
of Weſtminſter, was of any authority in Man, an appeal lay from 
a decree of the lord of the iſland to the king of Great Britain in 
council. But, the diſtinct juriſdiction of this little ſubordinate 
royalty being found inconvenient for the purpoſes ef public in 
tice, and for the revenue, (it affording a convenient aſylum. for 


. debtors, outlaws, and ſmugglers) authority was: given to the trea- 


ſury by ſtatute 12 Geo. I. c. 28. to purchaſe the intereſt of the 
then proprietors for As uſe of the Crown : + Phich purchaſe. bath. 
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cight.of any ſubjee; fo wherever they go 1 
ö ready laws of their Own, | he king may indeed alter and change =_ 
laws. ef ih ocnnes: remain; unleſs ſuch as are againſt the law of : 4 
0d, as in the caſe of an infidel country“. eee ere 9 
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y of this latter fort, | 5 
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rty in Ps 25 theſe do not in any wiſe appertain to the 
crown of th with 
laws of | 


1 2 
Na 


; the direct and immediate ſubje of thoſe 
we are to- treat in thg enſping commentaries. | And 


RO. The main or high ſeas are part 
. | our courts of admiralty have 
| 3 but they are not ſubject 
| 550 begins at the low-water- 
and the low - water 
1 che ſea ebbs and flows, the common law and the 
$ | ; um,” an alternate juriſdiction z one 
| ſea; the other upon the land, 
1 7 DID. <q ny 21 ; Ts ka, 20081 8 
bs is liable to two diviſions; the one 
| rwenty one, he York three; beſides the biſhoprick of the iſle 
ter; 1 every 
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it ſeems to be + wy on all hands, that in the early ages of chriſ- 


* 2 — 


1,4; Mx Camden“ ſays England was divided into p 
, biſhop Honorius about the year 630. Sir Henry Ho 
A ful it down that were firſt erected by the council of Lateran, 
which was held A. D. 117 9. Each Bp differing from the 


- that tire the conſecration o wes 


uh ke hoc or pariſh, he. 
to be attended with either fraud, or at leaſt caprice, in the per- 
ſons paying; and with either jealouſies or mean compliances in 


ſuch as were for receiving them; it was now ordered 
| «c. 
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great lord, had a church within his own demeſnes, diſtinct from 
the mother- church, in the nature of a private chapel; then, 
provided ſuch church had a cmitery or conſecrated place of bu- 
rial belonging to it, he might allot one third of his tithes for the 
maintenance of the officiating miniſter: but, if it had no coemi- 
tery, the thane muſt himſelf have maintained his chaplain by 
ſome other means; for in ſuch caſe a/! his tithes were ordained 
to * Paid to the n . or mother-church . 


KY 
4. 


re I's dort chat the kingdom was ther univerſally divided: 
into pariſhes ; which diviſion happened probably not all at once, 
but by degrees. For it ſeems pretty clear and certain that the 
boundaries of pariſhes were originally aſcertained by thoſe of a 
manor or manors : fince it very ſeldom happens that a manor ex-- 
tends itſelf over more Pariſhes than one, though there are often. 
many manors in one The lords, as chriſtianity ſpread it- 


ſelf, began to build churches upon their own demeſnes or waſtes, $ 9 


to accommodate their tenants in one or two adjoining lordſhips ;. 
and, in order to have divine ſervice regularly performed therein, 
obliged: all their tenants to appropriate their tithes to the mainte- 
nance of the one officiating miniſter, inſtead of leaving them at 
liberty to diſtribute them among the clergy of the dioceſe in ge- 
neral: and this tract of land, the tithes whereef were fo appro-- 
_"y__— formed a diſtinct pariſh. Which will well enough account: 
for the frequent intermixture of pariſhes one with another.. For if 
a lord had a parcel of land detached from the main of his eſtate,. 
but not ſufficient to form a pariſh-of itſelf, it was natural for him. 
to endow his newly erected church with. the tithes of thoſe diſ- 
jointed lands; eſpecially if no church was then bon in any ore 
* N e to thoſe enen e bn DP eee | 
Tu us e were | gradually formed, and pariſh aan 
endowed with the tithes that. aroſe within the circuit: afligned:.. 
But ſome lands, either becauſe they were in the hands of irreli- 
gious and. careleſs owners, or were ſituate in foreſts. and: deſart 


„ Ibid, c. 2. See alſo the laws of king * L1, about the year __ 
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ble reaſons, were never uni- 


immemorial cuſtom ere | 
in truſt an 
ute them, for che een _ of the church ?, 
diviſion o 


*; Tux civil diviſic e. 
ties, of thoſe counties into hundreds, of thoſe hundreds into ti- 
or towns. Which diviſion, as it now ſtands, ſeems to owe 
it's original to king Alfred; who, to prevent the rapines and diſ- 
orders which formerly prevailed in the realm, inſtituted tithings; 

ed, from the Saxon, becauſe ten freeholders with their fa- 
. compoſed one. Theſe all dwelt together, and were ſureties 
or free pledges to the king for the good behaviour of each other; 
and, if any offence were committed in their diſtrict, they were 
bound to offender forthcoming % And therefore an- 
tiently no man was ſuffered to abide in above forty days, 
unleſs he were enrolled in ſome tithing or -decennary *. One of 
the principal inhabitants of the tithing is annually appointed to 
preſide over the reſt, being called the tithing-man, the 
boroug 1, (words which ſpeak their own etymology) and in ſome 
countries the borſholder, or borough's-ealder, being. ſuppoſed the 
creeteſt man in the borough, town, or tithing 


* 
2 p os 2 * * « * 4 
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TI TIN Os, towns, or vills, are of the ſame 
law ;- and had, each of them, origi 
tion of divine ſervice, ſacraments, and burials ; which to have, 
or have had, ſeparate to itſelf, is the eſſential 
town, according to fir Edward Coke. The word town or- vill 
is indeed, by the alteration of times and language, now 
& senerical comprehending under it the ſeveral ſpecies of 
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* 2 Inſt. 647. 2 Rep. 44- Oro. Eli. 512. © fiebat,  qued fab. decennal; fidejuffione dels 
4 Fler. 1. 47. This the laws of king Ed- ant ofe ani ver, &c,” 5 18 
ward the confeſſor, c. 20. very juſtly intitle Se, 5. I + ood nas — 

4e ſumma er maxima ſecuritas, ger quam eme: Finch. L. 84. 
hoc mode 1 Inſt. 115 3. 
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cities, boroughs, and common: towns. A city is + t town incorpo- FRE oe 75 4 
19 rated, 3 or hath been the ſee of a biſhop; and though þ5 4g as == . 8 
W biſhoprick be diſſolved, as at Weſtminſter, yet ſtill it . 1 
eth a city. A borough is now underſtood to be a town, either FSR, Abe. Ste 
de not, that ſendeth burgeſſes to parliament . Other 2 4 whe N . 
towns' there are, to the number fir Edward Coke ſays* of 8803, 
which are neither cities nor boroughs; ſome of which have the A 
privileges of markets, and others not; but both are equally towns: P 
mi law. To ſeveral of theſe towns there are ſmall a e 28h 
belonging, called hamlets ; which are taken notice of in- the ſta 
| tute of Exeter?,. which makes frequent mention of entire vills ak F 
demi-vills, and hucalets. Entire vills fir Henry Spelman con- 4 25 4 Fe = i 
jectures to have conſiſted of ten freemen, or frank-pledges, demi- 4 - 147 4. A i 
vills. of five, and hamlets of leſs than five. Theſe little collec- , ee 0 _— 
tions of houſes are ſometimes under the ſame adminiſtration as „„ _— 
the town.itſelf,. ſometimes governed by ſeparate. officers; in which | | 
Kft caſe it is, to ſome purpoſes in law, looked upon as a diſtin „ _— 
townſhip. Theſe towns; as was before hinted, contained each TE 9 
originally but one pariſh, and one tithing; though many of them . = 
now, by the encreaſe of inhabitants, are divided into ſeveral IN = 
pariſhes and tithings : and. ſometimes, where there is but ono. | ER 
ae ters are two or more vills or 9 , th FiO 4 


As ten families of fnlholders mide up a town or titking, 15 V i 
ten tithings compoſed a ſuperior diviſion, called a hundred, as | Z 
conſiſting ge” ten. times ten families. The hundred is governed by —_ 
an high. conſtable or bailiff, and formerly there was regularly held = 
in it the hundred court for the trial of Arat though now fallen | | _ 
into diſuſe. In ſome of the more northern. counties theſe hun- 5 1 
dreds. are called  wapentakes *.. Ota Ge „ | . _ 
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Tn = ſubdividon of Kundieds: into tithings ſeems to be moſt _—_ 
r the invention of Alfred: the inſtitution of hundreds. . A 
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N ; 3  themlelres he rather nap than invented. For 5 | 


__ 
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Iv 
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we OR 
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| ES | or comes = . tution 
Þ | , fs £ 1 10 a 2 | 


back as far Ring ot antient Gernans, from whom were 
N derived both the Franks who of Gaul, and the 
„ .--, Saxons who-ſettled in England. For we read in Tacitus “, that 
„ both the thing and the name were well n to that warlike | 


F People. *«Centeni ex fingulis pagis ſunt, aue Ipſum inter Juos v9 


=: - "hire, Shire is a Saxon word Ggnifying a diviſion ; but a county. 
5 Lomitatus, is plainly derived from comes, the count of the Franks: 
at is, the earl, or alderman (as the Saxons calle 
| ſhire, to whom the government of it was intruſted. This he 5 
= uſually exerciſed by his deputy, till called in Latin vice-comes, öN! 

REES | and in Engliſh the ſheriff, ſhrieve, or ſhire-reeve 
Th officer of the Aare 1 pg Whom aps 


9 


* 


"= | | about three or four hundreds: „ - Theſe e had formerly ir | 
= 8 lathe- reeves and rape-recves, acting in ſubordination to the ſhire= 
= : reeve. Where a county is divided into (ajed of mar Es 
=—_ | | 


large county of York, where by an 40 corruption they are de- | 
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nominated din gs the north, the eaſt, and the weſt- riding. 
The number of counties in England and Wales have been diffe- 


rent at different times: at . there are Aras dy in England, 
and ern in Wee. geek | | 


% 


: 


"Tu REE of thinks: odtties; n Dube oy Lancaſter, 


are called counties palatine. The two former are ſuch by pre- 
ſeription, or immemorial cuſtom ; or, at leaſt as old as the Nor- 
man conqueſt !: the latter was created by king Edward III, in 
favour of Henry Plantagenet, firſt earl and then duke of Lancaſter, 


whoſe heireſs John of Gant the king's ſon had married; and after- 


wards confirmed in parliament, to honour John of Gant himſelf; 
. whom, on the death of his father-in-law, he had alſo created 
duke of Lancaſter 2. Counties palatine are ſo called a palatio ; 


| becauſe the owners thereof, the earl of Cheſter, the biſhop of 
-Darhar 


„and the duke of Lancaſter, had in thoſe counties jura 


 regahia, - as fully as the king hath in his palace; regalem potefta- 
tem in omnibus, as Bracton expreſſes it*. They might-pardon trea- 
ſons, murders, and felonies; they appointed all judges and juſ- 
tices of the peace; all writs and indictments ran in their names, 


pacem' domini regis. 


as in other counties in the king's; and all offenc 
be done againſt cheir peace, and not, as in other places, contra 
And indeed by the antient law, in all pecu- 


were ſaid to 


lar juriſdictions, offences were ſaid to be done againſt his Peace 
in 'whoſe court they were tried; in a court Jeet, contra pacem do- 


mini; in the court of a corporation, contra pacem ballivarien 5 in 
the ſheriff's: court or: tourn, contra pacem vice-comitis x. ' Theſe 


palatine privileges were in all probability vrightaly granted to the 
counties of Cheſter and. Durham, | becauſe © 


bordered upon 


enemies countries, Wales and Scotland; in order that the owners, 


being encouraged. by ſo large. an-authority, might 'be the more 
watchful in it's defence; and that the inhabitants, having juſtice 
inn at home, night; not be obli ged- to go out of the 


vo» 


F eld. tit. . $$ 8. 


. 1 204. de n 3 2 
8 Plowd. 215, nf, Bay? x * * eld. in * magn. c. 2 
> 1.3, c. 8. 9.4. YH | | 
211 3 P arr county, 


Of, the COUNTRI ERS I NTROD. - 


=o, as county,” and leave it open te the enemies incur! And upon 

his account alſo there were formerly two othe "evuntita palatine, 
1 1 05 1 Pembrokeſhire and Hexamſhire, the latter now united with Nor- ; 
1 £ 5 thumberland: but theſe were aboliſhed by-parliament, the for- | i 
= | mer in 27 Hen. VIII, the latter in 14 Eliz. And in 27 Hen. VIII 

= UAlkewiſe, the powers beforementioned of owners of counties pa- 5 
=_ - : latine were abridged; the reaſon for their continuance in a manner 

= ; ceaſing: though ſtill all writs are. witneſſed in their names, and 8 


= - | "5 7 nl forfeitures for treaſon by the common law accrue to them. | 


3 5 Or theſe three, the county of Durham is now the only one | 
; 2 LD. - - remaining in the hands of a ſubject. For the earldom of 3 
3 as Camden teſtifies; was united to the crown by Henry III. and 
=—_— has ever ſince given title to the king's eldeſt fon. And the countg | 


3 palatine, ordychy, « was the property of He 


= broke, the {on of John of Gant, at the time when he wreſtel the Gt 
= crown from king Richard II, and aſſumed the title of Henry IV. 
= he was too prudent to ſuffer this to be united to the crown, 
1 N leſt, if he loſt one, he ſhould loſe the other alſo. For, as Plow- 
„ he he had the 
r by ſure and indefeaſible title, but that his 
« title to the crown was not ſo aſſured : for that after the deceaſe 
ee pig eee ee Lionel 

8 John of Gant. 

And there- ; 


it diſtinct . che crown, and 10 it 


deſcended to his ſon, and grandſon, Henry V, and 
VI being attainted in 1 Edw. IV, this duchy was 
to have become forfeited to the crown , and at the 
ther inh« ri v5 ihe co. And in 1 Hen. VII 
to veſt the inheritance thereof in 


) Ee | | . : 


din 
e F - 0 1 Ventr. 155 · 
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his heirs; and in this ſtate, ſay fir Edward Coke“? and Lambard', 
viz. in the natural heirs or poſterity of Henry VII, did the right 
of the duchy remain to their days; a ſeparate and diſtinct inhe- 
ritance from that of the crown of England“. 


Tu x iſle of Ely is not a county palatine, though ſometimes 
erroneouſly called ſo; but only a royal franchiſe; the biſhop 
having, <4 grant of king Henry the firſt, jura regalia within the 


iſle of Ely, and thereby he exerciſes, a Juriſdiction over all cauſes, 
as well criminal, as civil. 


THERE are alſo counties corporate ; which are certain cities 


and towns, ſome with more, ſome with leſs territory annexed to 
them ; to which out of ſpecial grace and favour the kings of Eng- 
land have granted to be counties of themſelves, and not to be 
comprized in any other county; but to be governed by their 
own ſheriffs and other magiſtrates, ſo that no officers of the 
county at large have any power to intermeddle therein. Such 
are London, York, Briſtol, Norwich, Coventry, and many others. 
And thus much of the countries WIT. to the laws of —— 


7 4 Inft. 206. : 1 prince of Wales (by ſtatute 13 W. LL cz.) 
4 Archeion. 233. has now put the matter out of doubt. And 


7 If this notion of Lambard and Coke yet, to give that attainder it's full force in 
be well founded, it might have become a this reſpect, the obje& of it muſt have been 
very curious queſtion at the time of the re- ſappoſed legitimate, elſe he had no intereſt 
volution in 1688, in whom the right of the to forfeit 
duchy remained after king James's abdica- * 4 Inſt. 220, 1 5 
tion. The attainder indeed of the pretended 


\ TS 26S Ty AOTIENE 
* „ 4 *. 2-45 "36 P * + - * 
2 3 IS" 18 „ r 2 * x 2 N 5 ® Nba) e 23 A 
8 4 0 a ma? Oh 4 | * bg WS 5 0 * Bs) 2 1 1% * 1 INST WA %* he Ped oh * 
| , : rf - "no, 1 „C0 a WOES. 8 + . 
A ton Og Ht oft — . 
8 1 r n . * ee eee NN ww - — = wy 


— 


1* 


A... 
3 
A 
* 
4 
tf 
® 
= 
wi, 
* 
ME - 
»* 
= 
1 FX 
7 


1. 


02 
5 be 
©. 
pd 
* 
” 
;» 
"> 
Bs 
4 * 
** 


| — 2 
” . hg 
5 1 
> * » 
"3. 
* * * 
* 9 
13 fy - 
n GW 
x 1 
, 
. 4 — 
* 
39 4 
/ . y "4. . 
2 
7 4 ö Fl 
. 1 2 
4 7 
xe” D 
. : 5 
A 4 
EY 7 
: 6:04 
: 1 
* 2 
"kX 
* © 
. * p 43G * 
3 
a =o 
L% ' 
. £4 2 
125 
. 3%; . 
+ : "0 
: „ 
5 * Fc 
# * 
1 g = 
- 1 
2 
* 5 1 
* i . 
4 But 
{ "5.4 
{1 0 
1 0 
4 & i 
2 | « 
x e 
1 1 7 bo - 
i - 
4 a 
FO he. 13 28 
3 % 

a} * 11 2 
155 1 3 . 8 
n " 

2 4 Pr. 
D N 9 
8 >, 3 SI 

7 1 * 7 
2 WA : bh 
33 . Fi << 
k 1 5 
£5 7 ** i 
1 1. > 4 bs 
om! SS Re 
N 4 F = 
473A: 4 . 4 8s 
N 7D, a gf 
9899 . F 
7 $85 3 
4. 4 : 
5 5 88 * 5 
8 * . 
„ ies 
8 r 

184 8 1 
* 9 * i . 

4 N 1 

. 1 

wa 
« 
— w_ 
od 2» 
»* && 
* 


5 Tx Gs £4 
8 OO So FINS. 
* e 
* 883 
3 
M 4 — 6 2 
n 
— 1 
n 
3 
. 1 
1 % 8 4 
2 T - 


— 


N ins pa 2 


„e 


r 


* 


WS or 


Book 


« "__ 
& 

** _— ö 7 
. 


et 


EY 


$ 


HAPTER THE FIRST. 


Or THE ABSOLUTE RIGHTS 


* 


H E obj ects 
us and extenſive, that, in order to 


} 


them with any tolerable cafe and perſpicuity, 
| be neceſſary to diſtribute them methodically, under 


ſtinct heads; avoiding as much as  pothþle'di 
too large and comprehenſive on the one 1 fling - 


and minute on the other ; both of whic "i equally pb 


* 


Now, 


| | 11 5 The RIGHTS | Boox I. 
__ | law is a rule of civil conduct, command- 
WY * hat; is wrong 1 or, as Cicero“, 


* 


Ang our BraRton , ulla, jubens 


3 8 Bongſla et probibent tt WEN it follows, that the primary and 


1 N principal objects of the law are x10 HTS, and WRONGS. In 
—_ the proſecution therefore of theſe commentaries, 1 ſhall follow 
* this very ſimple and obvious diviſion; and ſhall in the ficſt = 
_ — conſidet the, rights that are commanded, and ſecond)) 

1 | that are forbidder e laws of * e 7 


> mar um or rights f _— 
| ow z Or they are, Reo ſuch s as a man may acquire over external 
| | e or things unconnected with his perſon, which are _ 
N De rights of things. Wrongs alſo are 
- | firſt, private wrongs, which, being an infringement merely of par- 
_ _ ticular rights, concern individuals only, and are called civil inju- 
=_ - tries; and ſecondly, public wrongs, which, being a breach of general 
= and public rights, affect the whole community, and are called 
= _ crimes and miſdemeſnors. | . | 


5 e 27 Taws of England falling into this fourf 
_ caa_ . diviſion, the preſent commentaries will therefore conſiſt of the 


* 1 pur following parts: 1. The rights of perſons; with the means 
— whereby ſuch rights may be either acquired or loſt. -2. The rights 


N | off things; with the means alſo of acquiring and loſing them. 
? or civil i injuries ; with the mean | 
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=_— Wx are 2 7 Y to conſider the right of perſons 
1 - _._ _ the means of acquiring and loſing them. 
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No w the rights of W that are W to 1 obſer- 
ved by the Ct law are of two forts ; firſt, ſuch as are due 
from every citizen, which are uſually called civil duties ; and, 
| ſecondly, ſuch as belong t him, which is the more popular ac- 
ceptation of rights or jura. Both may indeed be comprized in 
this latter diviſion ; for, as all ſocial duties are of a relative na- 
ture, at the ſame time that they are due from one man, or ſet of 
men, they muſt alſo be due 79 another. But I apprehend it will 
be more clear and eaſy, to conſider many of them as duties * 
quired from, rather than as rights belonging to, particular | 
ſons. Thus, for inſtance, allegiance is uſually, and therefore moſt 
eaſily, conſidered as the duty of the people, and protection as the 
duty of the magiſtrate ; and yet they are, reciprocally, the rights 
as well as duties of each other. Allegiance is the right of the 
n and e the * of the people. 


pr RSONS alſo are divided by the ! into either natural per- 
fons, or artificial. Natural perſons are ſuch as the God of nature 
formed us: artificial are ſuch as created and deviſed by human 


laws for the purpoſes of ſociety and government z which are call- 
ed corporations or bodies politic. 


THE rights of perſons: conſidered in their natural capacities 
are alſo of two ſorts, abſolute, and relative. Abſolute, which 
are fuch as appertain and belong to particular men, merely as in- 

; _ dividuals or ſingle perſons : relative, which are incident to them 
| as members of ſociety, and ſtanding in various relations to each 
other. The firſt, that is, abſolute 2 775 will de the ſubje& of. 
* preſent en 1 


* 


OY 7 4 


1 the abſolute right of individuals we mean thoſe which 
| nere ſo in their primary and ſtricteſt ſenſe ; ſuch as would belong. 

to their perſons merely in a ſtate of nature, and which every man 
BVociety or in it. But with re- 
man is bound to perform con 


is intitled to enjoy whether aut o 
gard to the abſolute duties, whick 


© 


Fu» > * 
G 8 * 
t 2 
« 1 


fidered as a mere individual, it is not 1 5 e that any 5 : 
man municipal laws ſhould at all explain or e em. For 


the end and intent of ſuch laws being only to regulate the beha- 
viour of mankind, as they are members of ſociety, and ſtand in 


various relations to each other, they have c uently no buſi- 
neſs or concern with any but ſocial or relative duties. Let a man 
therefore be ever ſo abandoned in his principles, or vitious in his 
practice, provided he keeps his wickedneſs to elf, and does 
not offend againſt the rules of public decency, he is out of the 
reach of human laws. But if he makes his vices public, though 
they be ſuch as ſeem principally to affect himſelf, (as drunken- 
neſs, or the like) they then become, by the bad example they 
ſet, of pernicious effects to ſociety; and therefore it is then the 
buſineſs of human laws to correct them. Here the circum 


E 


of publication. is what alters the nature of the caſe. 


+4 
9 


briety 1 is a relative duty, and therefore enjoined by our laws: 
private ſobriety is an abſolute duty, which, whether it be per- 
formed or not, human tribunals can never know; and therefore 

hey can neyer enforce it by any civil ſanction. But, with reſpe& 
to rights, the caſe is different. Human laws define and enforce 
as, well thoſe rights which belong to a man ee as an in- 
dividual, as thoſe which belong to hir 
5 OE N 
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Fox che principal ai aim of ſociety is to protect individuals 

the enjoyment of . thoſe abſolute rights, which were veſted-in in 
them by the immutable laws of. nature; but which could not be > 
preſerved. in peace without that mutual affiſtance and intercourſe, 
which is gaine by the inſtitution of friendly and ſocial commu- 
nities. Hence it follows, that the firſt and pri 
laws is to maintain and regulate theſe abſolute rights of indivi- 
duals. Such rights as are ſocial and relative reſult from, and are 
po! rior. to, the formation 0 Rates and ſocieties : + ſo that to 
maintain and regulate theſe, i is clearly a ſubſequent conſideration; 
And. therefore the principal view of human laws is, or ought al- 
ways to be, to explain, protect; and enforce ſuch rights. as ate 


a ; It 9 2 . 
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R : ** 
o — * 4 


end of human 


| ich in t ves are br os ſimple; and. then, 

ſucl rights as are relative, which ariſing from a variety of con- 
nexions, will be far more numerous and more complicated. Theſe 

will take up a greater ſpace in any code of laws, and hence 

r to he more attended to, though in reality they are 

the rights of the former kind. Let us therefore pro- 

K far all laws . ought, aid how far the laws of 


} FX; . 


— * _— 1 * 


Tas. B abſolute rights of Man, conſidered as a free agent, en- 
| Tom evil, and with power 
| meaſures which appear to him to be moſt de- 


any reftraint-or control, by the law of nati 
rent in us by birth, and one of the gifts of 
ion, he endued him with 


any of che 8 of life. ibs 06 therefoge,. or Civil, li⸗ 
berty, which is is nt of a under of 3 is no other than 
natural libe 7 — laws whe pg 
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doing miſchief to his f citizens; though it C 
niſhes the natural, intreaſes the wide 3 * mankind : — 


4 ? 


1 in vie w, are - lawedefira 
any public advantage can ariſe from obſerving 
control of our private inclinations, in one or two 
1 conduce to preſerve our general freedom in 
g that ſtate, of ſoci 


fecure our independence. 
which f ad the 
gree of a lord) to wear pike 


than two · i | 
who are all ordered to be buried in 
with pub] 7, for it encourages: ple trade, on 
in great meaſure FL nds the univerſal. good of the nation. 8 
that laws, when pru ly. framed, are by no means ſubverſive | 
| | ke has well ob- | 
* 3 Ed: Iv. c. 5. 5 5 on Gov. p. 2. 8 87. 8880 | 
3 30 Car. II. © 56 24. WP. 7 
a | | . N 
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ſhort of perfection, and can only be loſt or deſtroyed by the folly 
or demerits of it's owner: the legiſlature, and of | courſe the 
laws of England, being peculiarly adapted to the preſervation of 
this ineſtimable bleſſing even in the meaneſt ſubject. Very diffe- 
rent from the modern conſtitutions of other ſtates, on the conti- 
nent of Europe, and from the genius of the imperial law ; which 
in general are calculated to veſt an arbitrary and deſpotic power 
of controlling the actions of the ſubject in the prince, or in a few 
grandees. And this ſplrit of liberty is ſo deeply implanted in our 
conſtitution, and rooted even in our very ſoil, that a flave or a 
negro, the moment he lands in England, falls under the pro- 
teftion of the laws, and with regard to all natural rights becomes 
co eo inlanti a freeman *, 3 85 8 | | 


* ; E IN * IX 1 


Tu x abſolute rights of every Engliſhman (which, taken in a 
political and extenſive ſenſe, are uſually called their liberties) as 
they are founded on nature and reaſon, ſo they are coeval with 
our form of government: though ſubject at times to fluctuate 
and change: their eſtabliſhnient (excellent as it is) being ſtill 
human. At ſome times we have ſeen them depreſſed 2 over- 

bearing and tyrannical prinees; at others ſo luxuriant as even to 
tend to anarchy, a worſe ſtate than tyranny itſelf, as any govern- 
ment is better than none at all. But the vigour of our free con- 
ſtitution has always delivered the nation from theſe _— 

ments, and, as ſoon as the convulſions conſequent on the ſtruggle 
have been over, the ballance of our rights and liberties has Kt. 
tled to it's proper level; and their fundamental articles have been 
from time to time aſſerted in parliament, as often as 7 were 
chought to be in v C 
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Fi RS T, by che great charter of liberties, which was obtain - 
* word in hand, from king John; and afterwards, with ſome 


* 


7 — 


alterations, confirmed in parliament by king Henry the third, his 


ſon. Which charter contained very few new grants; but, as ſir 
Edward Coke obſerves, was for the moſt part declaratory of the 
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3 | iberties of ih "which aſſented to by king 
3 the beginning of his reign. Which was b followed =D 
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Tu vs much for the declaration of our 65 and liberties. 
, Ihe rights themſelves thus defined by theſe ſeveral ſtatutes, con- 
5 ſiſt in a number of ptivate irnmunities; which will a zear;' from | 5 
what has been premiſed, to be indeed no other, than either ch 
= - r2/idaum of natural liberty, which is not required by the laws of 


E-” ſociety to be facrificed co public convenience; or elſe thoſe civil 1 

| ges, which ſociety hath engaged to provide, in „ 1 
natural liberties ſo given up by individuals. " hos therefore were 8 

| formerly, either by inheritance or purchaſe, the rights of all mans 8 

| kind; but, in moſt other countries of the world being now more . | 


they at preſent may be ſaid to ree .. 
main, in a peculiar and Au int manner, the tights of the I; ONE CO LON 9 
. England. And theſe may be reduced to three nei | * A EE. ji 

or primary articles; the right of al ſeedtity;” the tight 4 

of perſonal Uberty; and che right of private property: becauſe | We { 

as thee: is 5 peo | eri of e e Ee ee If a 7 : 

tion of one or nr of thoſe im] t rights, the prefoiyaninl | 9 
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of theſe, inviolate; may juſtly be ſaid to include the preſervation: e Be z 
eee rm ee e | | 


12 
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I as ſoon as an infant is able to Air is ths | _— 
a woman is quick with chi and by a potion; or! other wife, 5 1 = 
| —  killleth it in her womb; or if any one beat het, hereby che _— 
* child dicth-in her body, and the is delivered of a dead child. OD | = 


| But at preſent it is not looked. upon in . : „ ; ' 
5 0 b maxime fi fuerit avimatum, ant nn. | 5 1 ; 


8 wel ei venenum dederit, per quod fecerit abor- Brafton. L3. 441 ee el; | 5 | A 2 i 
ven; A puerperium Jam formatum fuerit, et. x 
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; 126 be: RISG ure Bo. 
3 =. - atrocious a light, though it remains a very heinous miſdemeſ- 
"= may have a guardian aſſigned to it"; and it is enabled to —— an 


: eſtate. limited to it 8 Hes ol to take  jafterivarda by ſuch limita- 
1 ; in this Point the 
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ITY MAN: 's limbs, (by which for the preſent we only un- 
„ thoſe members which may be uſeful to him in figh 
amounts to mayhem by the common 
creator; to enable man to pro- 
in a ſtate of nature. To theſe 
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1 1 15 8 — Fo and limbs of a man are 
8 | in the eſtimation of the law of En gland, that it pardons even 
committed /e defendendo,'or in order to preſerve them. 
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A man, to ſave ei 


* - by 


=. . . | looked upon as s done upon the SEE 


"FE GE to execute a deed 
with all other 
: life, or even his: limbe, in caſe of 
5 | d the ſame is alſo a ſufficient excuſe for the com- 
"RY emeſnors, as will appear in the fe 
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The conſtraint a man is under in theſe circumſtances is called in 
law dureſs, from the Latin durities, of which there are two ſorts ; 
dureſs of impriſonment, where a man actually loſes his liberty, 
of which we ſhall preſently ſpeak ; and dureſs per mimas, where 
the hardſhip is only threatened and impending, which is that we. 
are now diſcourſing of. Dureſs per minas is either for fear of loſs 
of life, or elſe; for fear of SIS or loſs of limb. And this 
fear muſt be upon ſufficient! reaſon ; | . non,” as Bracton expreſſes | 
it, ' fuſpicio cujuſtibet vani et meticulof hominis, ſed talis 71 Pet 
s caders in virum conftantem ; talis enim debet Me metus, qui in ſe 
ce cuntineat vitae periculum, aut corporis cruciatum. A fear of 
battery, or being, beaten, though never ſo well grounded, is no 
dureſs ; neither is the fear of having one's houſe. burnt, or one's 
goods taken away and deſtroyed ; becauſe in theſe caſes, ſhould 
the threat be performed, a man may have ſatisfaction by recover- 
equivalent damages: but no ſuitable atonement can be made 
for the loſs of life, or limb. And the indulgence ſhewn to a man 
under this, the principal, ſort of dureſs, the fear of loſing his 
life or limbs, agrees alſo with that maxim of the civil er gr 
geit ei Lay Jangumem Joon n uabrer RCA AY — 
220767 comple lu & £1071 LOST 201.7 STE3 15 26417 
Tu len st unh) irh iſe 3 1. qd Nebels every 
man in the enjoyment of them, but alſo furniſhes him with every 
thing neceſſary for their ſupport. For there is no man ſo indigent 
or wretched, but he may demand a ſupply ſufficient for all the 
neceſſities of life, from the more opulent part of the οο]jůꝝJnĩtʒꝝ 
by means of the ſeveral ſtatutes end fo the relief of the poon, 
of vchich in their proper places. A humane proviſion; yet, 1 , 
dictated by the principles of ſociety, diſcountenanced by the R 
man laws. For the edicts of the emperor Conſtantine, ä 
ing the publie to maintain the children of thoſe who were unable 
to Provide for them, in order to prevent the murder and 1 
of infants, an inſtiti ion founded: an. ins: principle as our 
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1 though comprized i in the Theodotian code?, 


ITT, rights, ae mem p 
yg HA 


is, goes-into:a monaſtery, and 
feſſed: in which caſes «i is\abfolutely: 
Heir ſhall have his eſtate 
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17 J. 11. t. 27. % <4 E | W- YL $i miles Chrifti 
= Co. Litt. 133. | - non debet HR: officium. 
* his was alſo a rule in the n d Litt. F. 200. 


it efſe miles feculs, qui fatus of © Co. Litt. 133 6. 
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which reaſon leaſes, and other conveyances, for life, are uſually 
| made to have and to hold for the term of one's natural life “. . mene. 


—— 
= 
_— 
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Tus natural life being, as was before obſerved, the i imme- 
diate donation of the great creator, cannot legally be diſpoſed of 
or deſtroyed by any individual, neither by the perſon himſelf nor 
by any other of his fellow creatures, merely upon their own au- 4 
thority. Yet nevertheleſs it may, by the divine permiſſion, be = 
frequently forfeited for the breach of thoſe laws of ſociety, which _ 
are enforced by the ſanction of capital puniſhments ; of the na- = 
ture, reſtrictions, expedience, and legality of which, we may 

hereafter more conveniently enquire in the concluding book of 
theſe commentaries. At preſent, I ſhall only obſerve, that when- 
ever the conſtitution of a ſtate veſts in any man, or body of men, 

a power of deſtroying at pleaſure, without the direction of laws, 
the lives or members of the ſubje&, ſuch conſtitution is in the 


7 þ higheſt degree tyrannical: and that whenever any /aws direct 5 
3 | | ſuch deſtru&ion for light and trivial cauſes, ſuch laws are like A 
— wiſe tyrannical, though in an inferior degree ; becauſe here the 6 
—_— - ſubje& is aware of the danger he is expoſed to, and may by pru- 
dent caution provide againſt it. The ſtatute law of England does 
therefore very ſeldom, and the common law does never, inflict : 
any puniſhment extending to life or limb, unleſs upon the higheſt Foo oY —_ 
neceſſity: and the conſtitution is an utter ſtranger to any arbi= CO TD = 
trary power of killing or maiming the ſubje& without the expreſs 1 _—_ 


warrant of law. Nullus liber homo, fays the great charter e. 
 * quo modo de efruatur, nifi per legale judicium parium fuorum aut 
per legem terrae.” Which words, © aliquo modo deftruatur,” ac. : 
cording to fir Edward Coke f, include a prohibition not only of 
Billing, and maiming, but ao of torturing (to which our laws are e _ 
ſtrangers) and of every oppreſſion by colour of an illegal autho- EP” wu _— 
rity. And it is enacted by the ſtatute 5 Edw. III. c. 9. that no * | 
man ſhall be forejudged of life or limb, contrary to the great 


charter and the law of the land: and again, by ſtatute 28 Wt II. 
# 2 Rep. 48. Co. Lit. . F 2 Inſt. 48. 
2 * mo | | 
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) may prejudice or annoy it, and 


2699 - The. RicurTs _ Boonrh 


c. 3- that no man ſhall be put to death, without being brou icht 
to anſwer by due proceſs of law. 

3. B Es 1D Es thoſe limbs and members that may be neceſſary 
to man, in order to defend himſelf or annoy his enemy, the reſt 
of his perſon or body is alſo entitled by the ſame natural right to 
ſecurity from the corporal inſults of menaces, aſſaults, beating, 


and wounding; though ſuch inſults amount not to deſtruction of 


life or member. 


- : 
+ 


— 


4. Tu E preſervation of a man's s health from ſuch practices as 


* 


. Ta ſecurity of his reputation or good name from the arts 
of r and ſlander, are rights to which every man is in- 
titled, by reaſon and natural Juſtice ; fince without theſe it is im- 
poſſible to have the perfect enjoyment of any other advantage or 
right. But theſe three laſt articles (being of much leſs import- 
ance than thoſe which have gone before, and thoſe which are yet 
to come) it will ſuffice to have barely mentioned among the rights 
of perſons ; referring the more minute diſcuſſion of their ſeveral 
branches, to thoſe parts of our commentaries which treat of the 
infrin gement of theſe rights, under the head of perſonal wrongs. 


= 


- 
* — 


II. NR x to perſonal ſecurity, the law of England regards, 
aſſerts, and preſerves the perſonal liberty of individuals. This 


x perſonal liberty conſiſts in the power of loco- motion, of changing 


| ſituation, or removing one's perſon to whatſoever place one's own 
inclination may direct; without impriſonment or reſtraint, unleſs 
by due courſe of law. Concerning which we may make the ſame 
obſervations, as upon the preceding article ; that it is a right 
ſtrictly natural; that the laws of England have never abridged it 
0 wil ſufficient cauſe; and, that in this kingdom it cannot ever 
be abridged at the mere diſcretion of the magiſtrate, without the 
explicit permiſſion of the laws. Here again the language of the 
great charter is, that no freeman ſhall be taken or impriſoned, 

. but 
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but by the lawful judgment of his equals, or by the law of the 
land. And many ſubſequent old ſtatutes ® ety direct, that 
no man ſhall be taken or impriſoned by ſuggeſtion or petition to 
the king, or his council, unleſs it be by legal indictment, or the 
proceſs of the common law. By the petition of right, 3 Car. I, 
it is enacted, that no freeman ſhall be impriſoned or detained 


without cauſe ſhewn, to which he may make anſwer according 


to law. By 16 Car. I. c. 10. if any perſon be reſtrained of his 


liberty by order or decree of any illegal court, or by command 


of the king's majeſty in perſon, or by warrant of the council 


board, or of any of the privy council; he ſhall, upon demand 
of his counſel, Kobe a writ of habeas corpus; to bring his body 
before the court of king's bench or common pleas; who ſhall . 


determine whether the cauſe of his commitment be juſt, and 
- thereupon do as to juſtice ſhall appertain. And by 31 Car. II. 
c. 2. commonly called the habeas corpus act, the methods of ob- 


taining this writ are ſo plainly pointed out and enforced, that, 


ſo long as this ſtatute remains unimpeached, no ſubject of Eng- 
land can be long detained in priſon, except in thoſe caſes in which 
the law requires and juſtifies ſuch detainer. And, leſt this act 
ſhould be evaded by demanding unreaſonable bail, or ſureties for 
the priſoner's appearance, it is declared by 1 W. & M. it. 2. c. 2. 
that exceſſive bail ought nx not to be required. ; 


Or n importance to the public i is the e of this 
| perſonal liberty: for if once it were left in the power of any, 
the higheſt, magiſtrate to im priſon arbitrarily whomever he or his 
officers thought proper, (as in France it is daily practiced by the 
crown) there would ſoon be an end of all other rights and immu- 
nities. Some have thought, that unjuſt attacks, even upon life, 
or property, at the arbitrary will of the magiſtrate, are leſs dan- 
gerous to the commonwealth, than ſuch as are made upon the 
perſonal liberty of the ſubject. To bereave a man of life, or by 


violence to confiſcate his eſtate, without accuſation or trial, would 
be ſo groſs and notorious an act of deſpotiſm, as muſt at once 1 5 
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coneey. the alarm of tyranny throughout the whole kingdom. 
But confinement of the perſon, by ſecretly hurrying him to gaol, 
where his ſufferings are unknown or forgotten; is a leſs public, 
a leſs ſtriking, and therefore a more dangerous engine of arbi- 
trary government. And yet ſometimes, when. the ſtate is in real 
danger, even this may be a neceſſary meaſure. But the happineſs 
of our conſtitution is, that it is not left to . executive 

to determine when the Ganger of du ſta 


tive power, whenever it ſees pro 

| ſuſpending the habeas corpus act for | 
impriſon ſuſpected perſons without giving any reaſon for ſo doing. 
As the ſenate of Rome was. wont to have. recourſe to a2 dictator, 
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TI E confinement of the 
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legal officer, having authority to commit to priſon; which war- 
rant muſt be in writing, under the hand and ſeal of the magiſ- 
trate, and expreſs the cauſes of the commitment, in order to be 
examined into (if neceſſary) upon a habeas corpus. If there be 
no cauſe expreſſed, the goaler is not bound to detain the priſoner'.. 
For the law judges in this reſpe&, faith fir Edward Coke, like 
Feſtus the Roman governor ; that it is unreaſonable to ſend a 
e and. not to CP withal the crimes alleged againſt him.. 


A NATURAL and e eggs of this perſonal li- 
berty, is, that every Engliſhman may claim a right to abide in 
his own country ſo long às-he pleaſes; and not to be driven from 
it unleſs by the ſentence of the law. The king indeed, by his 
royal prerogative, may iflue out his writ ne exeat regnum, and. 
prohibit any of his ſubjects from going into foreign parts with- 

out licence. This may be neceffary for the public ſervice, and 
| 2 of the commonwealth. But no power on earth, except 
the authority of parliament, can ſend any ſubje& of England our 
'of the land againſt his will; no not even a criminal. For exile, . 
or tranſportation, is a punifh 
and, wherever it is now inflicted, it is either by the chdice of the 
criminal himſelf, to eſcape a capital puniſhment, or elſe by the 
expreſs direction of ſome modern act of parliament. To this 
purpoſe the great charter * declares that no freeman ſhall be ba- 


niſhed, unleſs by the judgment of his peers, or by the law of. 
the land; And by the habeas corpus act, 31 Car. II. c. 2. (that 


ſecond magna carta, and ſtable bulwark of our liberties) it is 


enacted, that no ſubject of this realm, who is an inhabitant of 


England, Wales, or Ber wick, ſhall be fent priſoner into Scotland, . 
Ireland, Jerſey, Guernſey, or places beyond the ſeas ; ( where 


they cannot have the benefit and Protection of the common law) « 


but that all ſuch impriſonments ſhall be illegal; that the perſon, - 
who ſhall dare to commit another contrary to this law, ſhall be 
diſabled from bearing any office, ffiall incur the penalty of a 
praemunire, and 1 e of receiving the king's . 


1 2 Inſt. 52, 5 ;. f e r 
= F. N. B. 85. | _—_ 


ment. unknown to the common law; 
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and the party ſuffering ſhall alſo have his private action againſt 
| the perſon committing, and all his aiders, 3 and abettors, 185 
. and ſhall recover treble coſts; beſides his damages, which no r 
ſhall aſſeſs at leſs than five hundred pounds. Ban s 
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= OE Tux law is in u this 8858 10 benigoly. od liberally cotfirotd = 
—_— 7 for the benefit of the ſubject, that, though within the realm the 
= | king may command the attendance and ſervice of all his liege- 
= men, yet he cannot ſend any man ont of the realm, even upon 

1 . 10fv the public ſervice: he cannot even conſtitute a man lord deputy 

N „ or lieutenant of Ireland againſt his will, nor make him a foreign 

” 27 embaſſador. For this might in reality be no more than an ho- 

norable exile. 


: III. Ta E third abſolute right, ben! in eve ery Engliſhman, 
is that of property: which conſiſts in the free —— enjoyment, 

_ and diſpoſal of all his acquiſitions, without any control or dimi- 
—_—.. nution, ſave only by the laws of the land. The original of pri- 
1 vate property is probably founded in nature, as will be more fully 
x explained in the ſecond book of the enſuing commentaries : but 
= 5 certainly the modifications under which we at preſent find it, the 
—_— _U . -methodof conſerving it in the preſent owner, and of tranſlating 
=. kg it from man to man, are entirely derived from ſociety; and are 
1 ſome of thoſe civil advantages, in exchange for which every in- 
_ - dividual has reſigned a part of his natural liberty. The laws of 
_—_ 8 England are therefore, in point of honor and juſtice, extremely 
—_ watchful in aſcertaining and protecting this right. Upon this 
1 - principle the great charter v has declared that no freeman ſhall be 
_ == uh diſſeiſed, ar diveſted, of his freehold, or of his liberties, or free 
| =_ | on cuſtoms, but by the Judgment of his peers, or by the law of the 
—_— land. And by a variety of antient ſtatutes * it is enacted, that no 
=_ . maaan's lands or goods ſhall be ſeiſed into the king's hands, againſt 
=_ - OS the great 2—— and the law of the land; and that no man ; 
—_— | ſhall be diſinherited, nor 8 out of his franchiſes or freehold, 
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unleſs he be duly brought to anſwer, and be forej udged by courſe 
of law; and if any thing be done to the nan; it ſhell be re- 
dreſſed, and holden for none. 


80 great moreover is ; the . of the law for private pro- 
perty, that it will not authorize the leaſt violation of it ; no, not 
even for the general good of the whole community. If a new 
road, for inſtance, were to be made through the grounds of a' 
private perſon, it might perhaps be extenſively beneficial to the 
public ; but the law permits no man, or ſet of men, to do this 
without conſent of the owner of the land. In vain may it be 
urged, that the good of the individual ought to yield to that of 
the community; for it would be dangerous to allow any private 
man, or even any public tribunal, to be the judge of this com- 
mon good, and to decide whether it be expedient or no. Beſides, 
the public good is in nothing 1 more eſſentially intereſted, than in 
the eee of every individual's private rights, as modelledd 
by the municipal law. In this, and fimilar caſes the legiſlature 
alone can, and indeed frequently does, interpoſe, and compel: the 
individual to acquieſce. But how does it interpoſe and compel b. 
Not by abſolutely ſtripping the ſubject of his property in an ar- 
bitrary manner; but by giving him a full indemnification and 
equivalent for the injury e ſuſtained. The public is now: 

conſidered as an individual, treating with an individual for an 
exchange. All that the legiſlature does is to oblige the owner to 
alienate his poſſeſſions for a reaſonable price; and even this i is an 
exertion of power, which the legiſlature indulges with caution, 
and which er but the e _ Pg 1 ee 791 » 


115 


N. ox is this the = inflance 3 in which the Har of the land 
has poſtponed even public neceſſity to the ſacred and inviolable 
rights of private property. For no ſubject of England can · be? 
conſtrained to pay any aids or taxes, even for the defence of the 
realm or the ſupport of government, but ſuch as are impoſed by. 
his own conſent, or that of his repreſentatives in parliament.. 


auc the. ſtatute 25 Edw. I. c. 5 0 6. it is Provided, that the ng: 
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toll not take any aids or taſks, but by the conimon aſſent of the 
alm. And what chat common aſſent is, is more fully explained 
by 1 ſt. 4. cap. 1. which enacte, that no talliage or ai 


- 


ſhall be taken without aſſent of the arch-biſhops, biſhops, earls, 
nights, burgeſſes, and other freemen of the land: and 
again by 14 Edw. III. ſt. 2. c. 1. the prelates, carla, barons, 

citizens, burgeſſes, and merchants ſhall not 


| any aid, if it be not by the common aſſent of the great 
men and commons in parliament. 

by compulſive loans, without a teal 
and voluntary conſent, it was rr an in the petition of 
right 5 wed of Wan d to yield any gift, 


ch eiten to every Engliſh- 
vain would theſe rights be declared, aſc: 
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rights 
tect and maintain inviolate the three great and primary rights, 
rſonal ſecurity, We liberty, and Private property. Theſe are, 
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chat this ſtatute 4 ralliagio. 3 nou | tio cartarum, 25 Edw. T, which was ori- 
„ ſuppaſal to publiſhed in the Norman language. 
1717 — 4. Tus 


che ſubjecr, which ſerve principally as barriers to pro- 
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2. Tus limitation of the king's prerogative, by bounds fo 
Serben and notorious, that it is impoſſible he ſhould exceed them 
without the conſent of the people. Of this alſo I ſhall treat in 
it s proper place. The former of theſe keeps the legiſlative power 

in due health and vigour, ſo as to make it improbable that laws 
ſhould be enacted deſtructive of general liberty: the latter is a 
d upon the executive power, by reſtraining it from acting 
either beyond or in cantradiCtion to the law 8, that are framed and 
eſtabliſhed by the other. 1 


— — 


— . * ” 


. A TH1RD ſubordinate right of every Engliſhman + is chat 
of n to the courts of juſtice for redrels of injuries. Since 
the law is in England the ſupreme. arbiter of every man's life, li- 
berty; and property, courts of juſtice muſt at all times be open 
to the ſubject, and the law be duly adminiſtred therein. The 
emphatical words of magna carta*, ſpoken in the perſon of the 
king, who in judgment of law {lays fir Edward Coke) is ever 
preſent and repeating them in all his courts, are theſe; * mull: 
„ nulli negabimus, au aut differemus rectum vel 'juſtitiam : 
| every ſubject, continues the ſame learned au- 
thor, 4 for injury done to him in bonis, in terris, vel perſona, by 
, be he eccleſiaſtical or temporal without any 
dp inks his remedy by the courſe-of the law, and 
«have jriltivs: and right for the injury done to him, freely with- 
A out ſale, fully without any denial, and ſpeedily without delay.” 
It were ties: to enumerate all the affirmative acts of parliament 
wherein jaſtice is directed to be done according to-the law-of the 
land: and what that law is, every ſubject knows; or may know 
if he pleaſes: for it depends not upon the art will of any 
judge; but is permanent, fixed, and unchangeable, unleſs by au- 
thority of parliament. I ſhall however juſt mention a few negd- 
rive ſtatutes, whereby abuſes, perverſions, or delays of Jaſtice, 
ipecially by the prerogative, are "reſtrained, 
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magna carta, that no freeman ſhall be outlawed, that is, put out 
the protection and benefit of the laws,: but according to the 
w of the land. By 2 Edw. III. c. 8. and 11 Ric. II. c. 10. it 
is enacted, that no commands or letters ſhall be ſent under the 
great ſeal, or the little ſe 
bance of the law; or to diſturb or delay common 
though ſuch co 
to do right. And 
that the pretended power a maße 
or the execution of laws, by regal authority 
parliament, is illegal. | 


orms-of the common law. For! 
It ĩs ; declared in the ſtatute 16 Car. I. c. 10. upon the diſſolution of 


neither his majeſty, nor his privy 
eber Le; any b power, or authority by Engliſh 


afbitrary way whatſoever, to examine, 
determine or diſpoſe of the lands or goods: of any ſub- 
3 but that the ſame auglit te be tried and 


fainate 1 appertaining to every individual, name 
of petitioning the King, or either houſe of parliament, for the 
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redreſs of prievances. In Ruffia we are told * that the czar Peter 
eſtabliſhed a law, that no ſubject might petition the throne, till 5 1 
he had firſt petitioned two different Koga 9 af Rate. In caſe £ 7 

tained juſtice from neither, he might then preſent a third 3 
> petition to the prince; but pain if found to be | 
| in the wrong. . won Fr 106 dared 
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| chem. The re for ſome there * which are laid upon . 


in England, are of a nature extremely different; and _ 

| while they promote the ſpirit of peace, they are no check upon = 

that of liberty. Care only muſt be taken, el. under the pre: ä Eo 

tene of petitioning, the ſubject be of any riot or tumult ; | = 

as happened in the opening the memorable p | 

| t this, it ĩs provided by the ſtatute 13 Car. II. 1 

| ſt. 1. c. 5. that no petition to the or be par- = 

any alterations in church or ſtate, ſhall be ſigned by - 

perſons, unleſs the matter thereof be approved by e r 

three juſtices of the or the major part of the grand jury. ! : =_ 

in the country; and in London by the lord mayor, aldermen, 1 0 0 9 

and common council; nor ſhall any petition be preſented by more = 

than two perſons at a time. But under theſe. it is 8 _—_— 
Aeclared by the ſtatute 1W. & M. ſt. 2. c. 2. that the ſubject hath 0 _ . 

a right to petition; and that all commitments and proſecutions ä 

for ſuch petitioning are egal. £06 eee eee e 5 85 _ 
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ſuitable to their condition and degree, and ſuch as are allowed by #7%+ He 5 TOW 1 
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law. Which is alſo declared by the ſame ſtatute 1 W. & M. 4 „ 

ſt. 2. c. 2. and is indeed a public allowance, under due reſtric- Aa i, Ae 2.  , 

| tions, af the natural right of reſiſtance and ſelf · preſervation, /. 5. . e. 
when the ſanctions of ſociety and laws are found keen 8 . ul ci , be 
_ zeſtrain th violence of oppreſſion. Le th 6006 oa T4 ONE 224623. lie. 
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I cheſe ſeveral 


WE . courts 


laws of our country have 
Reſtraints. in themſelves 10 gentle and moderate, as will appear 
upon farther enquiry, that no man of ſenſe: or or. probity would 
' wiſh to ſee ther flackened. For all of us have it in our choice 
ng that a good man would define” to Wy and are 
| „ but what woul 
out ſelxes or our fellow citizens. 80 
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the very boſom of his nati 
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"= VV they are members of ſociety, and ſtand in various rela- 
—_ - tions to each other. Theſe relations are either public or r private: 
= and we will firſt conſider thoſe that are Public. X 


| | ä univerſal public relation, by which men are con- 


\ | nected together, is that of government; namely, as governors 
and governed, or, in other words, as magiſtrates and peaple. O 
magiſtrates alſo ſome are ſupreme, in whom the ſovereign power of 
the ſtate reſides; others are ſubordinate, deriving all their autho- 
| - _- rity from the ſupreme magiſtrate, accountable to him for their 


3 e conduct, and acting in an inferior ſecondary ſphere. 
; FT Ix all tyrannical governments the ſupreme magiſtracy, or the 
—_ right both of making and of enforcing the laws, is veſted in one 
5 and the ſame man, or one and the ſame body of men; and 


= | wherever theſe two powers are united together, there can be-no 
5 A public liberty. The magiſtrate may enact tyrannical laws, and 
— „ 5 execute them in a ical manner, fince he is poſſeſſed, in 


Y ax „ legiſlator thinks proper to give himſelf. But, where the legiſla- 
= tive and executive authority are in diſtin& hands, the former will 
= take care not to entruſt the latter with fo large a power, as may 


A | tend to the ſubverſion of it's own independence, and therewith 
5 ED - of the liberty of the ſubject. With us therefore in England this 
0 : | —— ſupreme 
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cha. 7 PIASONs. V 
ſup reme power is divided into two branches; the one legiſlative, 
to wit, the parliament, conſiſting of king, lords, and commons; 
the other executive, conſiſting of the king alone. It will be the 
buſineſs. of this chapter to conſider the Britiſh parliament ; in 
which the legiſlative power, and (of courſe) the ſupreme and ab- 
ſolute 8 of the ſtate, is veſted by our oonſtitution. 

Ta E ariginal or firſt inſtitution of parliaments i is one of thoſe: 
matters that lie ſo far hidden in the dark ages of antiquity, that 
the tracing of it out is a thing equally difficult and uncertain.. 
The word, pbarliament, itſelf (or colloguium, as ſome. of our hiſto- 
rians tranſlate it) is comparatively of modern date, derived from 
the French, and ſignifying the place where they met and con- 
ferred together. It was firſt applied to general aſſemblies of the 
ſtates under Louis VII in France, about 8. middle of the twelfth: 
ocentury*.. But it is-certain that, long before the introduction of 
the Norman language into England, all matters of importance 
were debated and ſettled in the great councils of the realm. A. 
practice, which ſeems to have been univerſal among the northern 
nations, particularly the Germans; and carried by them into 
all the countries of Europe, which they overran at the diſſolu- 


tion of the Roman empire. Relics of which conſtitution,. under 


various modifications and changes, are ſtill to be met with in the 
diets of Poland, Germany, and Sweden, and the aſſembly of the 


.eftates in France; for what is there now called the partiament- is Sec the 


only the ſupreme court of juſtice, compoſed of judges and advo-- 
cates; which neither is in 8 e to be in * 
council of the alte 
WI TA us ee this 3 l Kath been held 
1 under the ſeveral names of michel-fynoth; or. great 
council, micbel- gemate or great meeting, and more frequently. 
5 wittena-gemote or. the meeting of wiſe men. It was alſo {tiled in: 
Latin » commune concilium regni „ . conciſſum regis, Curia 


a Mod. Vs: Hiſt wan. ey. . . N what principed ae, 1 
„ 8 mu ammnes. Tac. de mor. Germ. c. 11. 
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. NAG a, conpentus magnatum vel 
W mesting to order the 


> bg 


KR fs nova re remedia, ſo early as the reign of : 
8 | king of the weſt Saxons, Offa kink f the Mercians, and Ethel- 
8 bert king of Kent, in the ſeveral realms of the heptarchy. And, 


3 and to amend the old, or, as Fleta * expreſſes it, © novis injuriis 


3 e ter NN union, the mirrour informs us, that king Alfred or- 


=_ God . 3 ſhould: 4 keep 2 from 
a 1 fin, ſhould live in quiet, and ſhould receive right. Our ſucceed- 


* 


3 ing Saxon and Da ſh monarchs held frequent councils of this 
:3 5 ſort, as a from their reſſ ive codes of laws: the titles 
1 r either; by tho Sin 
BP V "WINK the advice of his wittena-gemote, or wiſe men, as, **-baec 
ſunt inſtituta, quae Edgarus rex confilio ſapientum ſuorum infti= 


—_ © tuit; or to be enacted by thoſe ſages with the advice of the 
= + oe ing, as, . Baec ſunt judicia, quae ſapientes_confilio regis Etbeſſtani 
—_ es inituerunt; or laſtly, to be enacted by them both together, 
Z 2s, hae ſunt inſlitutionet, qu g. rem Edmundus et 


5 E | 1 8 ö 1 go . . i | ; 95 . + * : 125 „ f * 
. 5 n is alſo no doubt but theſe great c 


mllleregularly under the firſt princes of the Norman 
3 -who wrote in the reign of Henry the ſecond, King ot 
= 8 Particular amount of an amercement in the ſheriff's court, ſays, 


7 08 it had never yet been aſcertained by the general aſſiſe, or allem 
1 bly, but was left to the cuſtom of particular counties . Here 


=: A) "a ; general aſſiſe i 1s ſpoken of as a meeting well known, and it's 
; 0 Fo 3 5 „ or the common law. And 5 Edw d's n 


; 5 5 r c Glanvil. . 13. e, 32. 119.6. LO, | ' Duanta gſt debeat per 1 affi/am ge- 
5 | | | | F I 526. e 1 determinatum oft, fed pro conſuctudins 
Yo 8 . | N 4 RS. EEC : / um comta | Hur. 1.9. £10. 
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Ch. "Yr * Paxsons. 145 
4 of parliament, made in the reign of William the conqueror, 
was pleaded in the caſe of the abbey of St Tame . a 
een allowed by the court's. | 1 
H * N ct it indifputably a appears, tnt oelbuments, or 5 
1 are coeval with the kin gdom WY How. thoſe parlia- 
ments were conſtituted and compoſed, is another queſtion, which 
-=_ been matter of great diſpute among our learned antiquarians 
and, particularly, whether the commons were ſummoned at all ; 
or, if ſummoned, at what period they began to form a diſtinct 
aſſembly. But it is not my intention here to enter into contro- 
verſies of this ſort. I hold it ſufficient that it is generally agreed, 
that in the main the conſtitution of parliament, as it now ſtands, 
was marked out ſo long ago as the ſeventeenth year of king John, 
A. D. 121 5. in the great charter granted by that prince; wherein 
he promiſes to ſummon all arch-biſhops, biſhops, abbots, earls, 
and greater barons, perſonally; and all other tenants in chief 
under the crown, by the ſheriff and bailiffs; to meet at a cer- 
tain place, with forty days notice, to aſſeſs aids and ſcutages when 
_ neceſſary. And this conſtitution. has ſubſiſted in fact at leaſt from 
the year 1266, 49 Hen. III: there being ſtill extant writs of that 
date, to ſummon knights, citizens, and burgeſſes to parliament. 
I proceed therefore to enquire wherein conſiſts this conſtitution 
of parliament, as it now ſtands, and has ſtood for the ſpace of 
five hundred years. And in the proſecution of this enquiry, I 
ſhall conſider, firſt, the manner and time of it's aſſembling : 
ſecondly, it's conſtituent parts: thirdly, the laws and cuſtoms 
relating to parliament, confidered as one aggregate body: fourthly 
and fifthly, the laws and cuſtoms. relating to each houſe, ſepa- 
rately and diſtinctly taken: ſixthly, the methods of proceeding, 


and 5 making ſtatutes, in both bones and laſtly, the er 


of the N 8 bo, dune, Prorogetion, and diflolution. 


g oP 


- I. As to the manner Ws” time of aſſembling The parliament 
i regularly to be ſummoned by the king's writ or letter, iſſued 
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tive, that no parliament can be convened by it's own authority, 
or by the authority of any, except the king alone. And this 
| ded reaſon, For, fuppofing it 
„without being called to: 


pO - | the houſes, would agree unanimouſly upon the proper time and 
—_— place of meeting: and if half of the members met, and 

= - ed | nl det which is really oe le- 
aſſemble at which ſtays away? It 
ow parliament ſhould be called toge 


1 


98 


4 


be uniform and ſteady; 


in dignity 3 
legiflature, that hag a- ſeparate exiſtence, 


is rule that, by 
or queen, if 


r. I. c. 1. it was enacted, 
three years, 


92> 


d-By motives ſomewhat fumitar to theſe the which, their hiſtorians have aſſgned | 
republic. of Venice was actuated, when to- as the principal reaſons. r. The propriety = 1 
wards the end of the ſeventh century it abo- of having the executive power a part of the 
: iſhed the tribunes of the people, who were legiſlative, or ſenate ; to which the for- | 
| aunsally choſen hy! the feyeral diffrits of mer annual magiſtrates were not admitted. | 
we Venetian territory, and conſlituted a 2. The, neceflity.of haying, a ſingle perſon 
| in their ſtead; in kom the executive to convoke the great council when ſepara- | 
0 of the ſtate at preſent reſides. For | tad; Mod. Un. Hiſt, xvii. 15. : 
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the peers might ble and iflue out writs for the gone; | 
| and, in caſe of neglect of the peers, the conſtituents might meet 
| and elect one e But chis, if ever "ol in E would 
ſtated; 

2 and i inju- 

rious to the royal prerogative, that it was rep by ſtatute 
16 Car. II. c. 1. From thence therefore no precedent can be drawn. 


. 


Ir is alſo true, that the convention-parliament, which reſto- 

red king Charles the ſecond, met above a month before his re- 

turn; the lords by their own: authority, and the commons in 

purſuance of writs iſſued in the name of the keepers of the li- 

berty of England by authority of parliament: and that the ſaid 

par ſat till the twenty ninth of December, full ſeven 

months after the reſtoration; and enacted many laws, ſeveral of 
which are ſtill in force: But this was for the neceſſity of the . 
thing, which ſuperſedes all law; for if they had not ſo met, it was | 
impoſlible that the kingddea. ſhould have ſettled in 
peace. And the firſt t ing done af the king's return, Was to 
paſs an act 0 
ing the defect of che 
gative was chiefly woinded 8 Hae ſo m 


* 


the rights of the crown. Beſides we ſhould 
it was at that time a great doubt among the la 
| even this healing act made it a. good parliament; 5 
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Ir is likewiſe true, that at the tine of the n A. D. 168 ö 1 
the lords and commons by their on authority, and on the „ 
ſummons of the prince of Orange, (aſterwards king 

met in a convention and therein diſpoſed of the crown g 
5 dom. But it muſt be remember d, that this 
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himſelf,. who alone had a right to object, conſented to wave te = 
objection, this cannot be drawn into an example in 92 of "= 


very many in the negative: though it ſtems. to haue _ 2 1 „„ 9 
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ih | eh 21 g James the ſecond had a abdicated. 1 N 
I 11 77 government, and th t the throne was OF vacant : which | | 
== i ho - apprehenſion of theirs was confirn their concurrent reſolu- 
0 8 n | bh aa r_ 20 Un ck daſs | 
x 5 Wr vacancy of a throne, it follows ex neceſſitate res, that 
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royal writs muſt be laid afide, no par- 
- EE, 2 can ever meet again. For, let us put another poſſible 


= . | de of argument, that the 5 
= | and commons, would: have a right to meet and ſettle the govern- 


3 . | : 4 ment; en there muſt be no government At all. 2 
1 ther principle did the convention in 1 


_ = | was pr . 
EO: ere not a conſequence of it. 


* 


1 ©  alffembled/withoutmrit, as they muft do if they. 
7 5 1 I the throne been full, their meeting would 


> | regular; but, as it was really 

„ ; | ſolutely nece ary.. And ac ingly: it is declared by 
= 5 IW & M. ſt. F. C. 1. that convention was really the two 
ap _ houſes of parliament, notwithſtanding. the want of writs or other 


empty, ſuch. meeting became ab- 


r 


x 


1 | IN ects. of form. 80 that, notwithiſt ding theſe two. capital ex- 


; | Rt ceptions, which were juſtifiable only on a principle of neceſſity 
—_— . ” ind each of which; by the way, induced a revolution in the 
ABW government) the rule laid down is in general certain, that the 
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of Not that: he i 5 or ever 
0 Oe" CO Ty that ſtatutes to call a ne parliament every year; 
= 5 but only to permit a parli ent to fit annually for the redreſs of 
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grievances, and diſpatch of buſineſs, if need be. © Theſe laſt words 
are ſo looſe and vague, that ſuch of our monarchs as were encli- 
ned to govern without parliaments, neglected the convoking them, 
ſometimes for a very conſiderable period, under pretence that 
there was no need of them. But, to remedy this, by the ſtatute 
16 Car. II. c. 1. it is enacted, that the ſitting and holding of 
parliaments ſhall not be intermitted above three years at the moſt: 
And by the ſtatute 1 W. & M. ſt. 2. c. 2. it is declared to be one 
of the rights: of the people, that for redreſs of all grievances, 
and for the amending, ſtrengthening, and preſerving the laws, 
parliaments ought to be held Frequently. And this indefinite fre- 
quency is again reduced to a certainty by ſtatute 6 W. & M. c. 2. 
which enacts, as the ſtatute of Charles the ſecond had done be- 
fore, that a new parhament ſhall. be called within three 10 . 89 _ 
after the determination of the former. e | ; 


: II. Tx E - continent party of's a parſiament are TY next objects 
of our enquiry. And theſe are, the king's majeſty, ſitting there 
in his royal political capacity, and the three eſtates of the realm ; 
the lords ſpiritual, the lords temporal, (who it, together with 


the king, in one houſe) and the commons, who fit by themſelves | 
in atother®. And the king and theſe three eftates, together, form 


the great corporation or body politic of the kingdom, of which 
the king 1 is faid to be caput, principium, et ſms. For upon their 
coming together the. king meets them, either in perſon or by re-- 
preſentation ; without which there can be no beginning of a par- 
mant "x bs. and 1 alſo. has alone the vue oh IE! them. 
Ir is i highly, 8 fir preſerving the ballepte of the con- 
Winsen, that the executive power ſhould be a branch, though 
not the whole, of the legiſlature. The total union of them, we. 


have ſeen, would: be productive of tyranny ; ; the total. disjunction 


at: them for the Pebtentt would i in che end be che fame. 


m This i 1s the line period, that i 1s owed: Un. Hit. . I 35 „„ 
in Sweden for intermitting their general * 4 Inſt. . e 
diets, or parliamentary aſſemblies. Mod. 4 Inſt. 6. e 
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- grievances gear, eſtabliſhed 
laws. But when he tyvo houſes aſſumed the 
in excluſion of the roy al: 
8 ke wi 


he dee 
therefore the ſhare. of; 
conſtitution has placed i in the crown, ds ; of re 
 jefting, rathar than reſolving ; this being ſufficient to anſwer the 
ed, |: For we may apply to the royal negative, in this 
| „ what; Ci | - QDIETV the negative of 
tribuges,. that the crown hes not any 


y the two houſes. The legiſlative therefore cannot 
| | abridge Is. executive power of any rights which it now has by 
8 On! 3 Hnce: the law muſt 
it now s does, led av 0 powers: will agree to alter i it. 
3 t fp. OR of the Eng 


.the ably _ check ne by. 


preſerves. ehe-executive 
this: very: executive power is 
again checked, and kept within due bounds by the two houſes, 


. 
” „ 7 2 
— y - "yy TY 


P Sulla — rribunis. plebis fa, 
quit. de LL. 3. g. 
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through the privilege they have 
ng the conduct 
tutional nn but, 
public) of his e 
Thus er y branch of our civil polity ſupports and is ſupported, 
ates and is regulated. by the reſt ; for the two houfes na- 
ons of oppoſite intereſt, and. the 


turally drawing in two 
prerogative in another ſtill different from them 


tually keep. each other from 


the whole is prevented from ſeparation, and 


of enquiring into, 


impeaching, . 
of the king; which would. 
ch is more be- 


and pernic 


they mu- 
per limits; w 
cially. connected 


% 


8 their 


together by the mixed nature of the crown, which is a part of 
, the legiflative, and the ſole executive magiſtrate... Like three diſ- 


tinct powers in mechanics, they j 
government in a direction different from what 


themſelves, would 


impel the machine of. 


have done; but at the ſame time in a dee 


tion partaking of each, and formed out of all; a direction which 


s the true 
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were before exem 
nies, the biſhops o 
though theſe lords ſpiritual are in hs res 


eſtate from the lords tem and ure ſo diſtinguiſhed: in 
acts of parliament, yet ir are | 
Eu under the one name ; 
1 of ſuch ii intermixture binds both eſtates. 
8 n hor 


which Selden*®, Coke v „ give many in 2 Ai, 
on the other h. AE r BU it would be equally good, if the 
lords temporal preſent were ior to the biſhops in number, 
and every one 0 ow N lords rave _ vote to reject the 


b he 
biſhops 1 not being in ſtrictneſs held to be ſuch, but: ras 1 


of parliament?) by whatever title of nobility diſtin guiſhed ; 
dukes, marquiſles, earls, viſcounts, or barons ; ; of which digni- 


4 ties we ſhall ſpeak more by deſcent, 
q Z | as do all antient new- 


= ones; others, ſince 
= is the caſe of the ſixteen peers, who repi 


Ky 


* 


t. IS an 1 8 of creating no 
r; in contemplation of which, in 
the houſe of lords,: and. was countenan 


| J Gilb. Hiſt. Exeh g 5 
. SGlauv. 7.1. Lo. 

| bon. 2. 5. 19. e 
7 2 Baronage. p. 1. c. 6. 
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e union with Scotland, by election, which 
e body of the 
Scots nobility. Their number is indefinite, and may be encreaſed 
at will by the power of the crown: and once; in the reign of 


reign of king ers 


1 


. 
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limited number of new created lords. But the bill was ill-reliſned 
and miſcarried in the houſe of commons, whoſe leading mem- 


bers were then deſirous to keep the avenues to the other houſe N 5 3 


u open and eaſy as Poſſible. 45 . 
Tu E diſtinction of rank ad honours is necellury in every well- 
We ſtate; in order to reward ſuch as are eminent for their 
ſervices to the public, in a manner the moſt deſirable to indivi- 
Auals, and yet without burthen to the community; exciting 
thereby an ambitious yet laudable ardor, and generous emulation 
in others. And emulation, or virtuous ambition, is a ſpring of 
action which, however dangerous or invidious in a mere republic 
or under a deſpotic ſway, will certainly be attended with good 
effects under a free monarchy; where, without deſtroying it's 
exiſtence, it's exceſſes may be continually reſtrained by that ſu- 
perior power, from which all honour is derived. Such a ſpirit, 
when nationally diffuſed, gives life and vigour to the community; 
it ſets all the 2 of government in motion, which under a 
wiſe regulator, may be directed to any beneficial purpoſe; and 
thereby every individual may be made ſubſervient to the public 
good, while he principally means to promote his own particular 
views. A body of nobility is alſo more peculiarly neceſſary in 
our mixed and compounded conſtitution, in order to ſupport the 
rights of both the crown and the people, by forming a barrier to 


withſtand the encroachments of both. It creates and preſerves . = 
- that gradual ſcale of dignity, which proceeds from the'peafant to | ä 


the prince; riſing like a pyramid from a broad foundation, and 
diminiſhing to a point as it riſes. It is this aſcending and con- 
tracting proportion that adds bility to any government ; for 


when the departure is ſudden from one extreme to: another, we LR 


may pronounce. that ſtate to be precarious. The nobility there- 
fore are the pillars, which are reared from among the people, more 
immediately to ſupport the throne; and if that falls, they muſt 
_ alſo be buried under it's ruins. Accordingly, when-in the laſt 
century the commons had determined to extirpate monarchy, they 
alſo voted the houſe of lords to be e and dangerous. And 
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ſince titles of nobility are thus expedient in the ſtate, it is alſo 
nt that their owners ſhould form an independent and ſepa- 


rate branch of the legiſlature. If they were confounded with the 

maſs of the people, and like them had only a vote in electing 
repreſentatives, their privileges would ſoon be borne down and 
overwhelmed by the popular torrent, which would effectually 


level all 


s. It is therefore highly neceſſaty that the 


body of nobles ſhould have a diſtin& aſſembly, diſtinct delibera- 
OO and diſtinct powers from the commons. 2155 


= Y 0 b 4 * 


* . „ 4 — 
* 


Tu x commons conſiſt of all ſuch men of any property in the 


kingdom as have not ſeats in the houſe of lords; 
which has a voice in parliament, either perſonally, or by his re- 


every. one of 


preſentatives. In a free ſtate, every man, who is ſuppoſed a free 
agent, ought to be, in ſome meaſure, his own governor ; and 


therefore a branch at leaſt of the legiſlative power ſhould + 


ty, as was wiſely ordained in the petty republics 
and the firſt 


ghly inconvenient, when the public territory is extended to any 


in the whole body of the people. And this power, when 
territories of the ſtate are ſmall and it's citizens eaſily known, 
N d be exerciſed by the people in 


r aggregate of collective 


- rudiments of the Roman ftate. But this will be 


conſiderable degree, and the number of citizens is encreaſed. 
Thus when, after the ſocial war, all the burghers of Italy were 


admitted free citizens of Rome, and each had a vote in the pub- 
he. aſſemblies, it 


impoſſible to diſtinguiſh the ſpurious 


| real voter, and from that time all elections and popular 
deliberations grew tumultuous and diſorderly; which paved the 
way for Marius and Sylla, Pompey and Caeſar, to trample on 


the liberties of their country, and at 
wealth. In lat | 
contrived, that the people: ſhould do that by their repreſentatives, 


which it is 


to diſſolve the common=- 
e a ſtate as ours it is therefore very wiſely 


orm in perſon: repreſentatives, 
. wherein all 
he counties are 


fore repreſented by kni ;ghts, elected by the proprictors. of 


o 
» 
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lands; the cities and boroughs are repreſented by citizens and 
burgeſſes, choſen by the mercantile part or ſuppoſed trading in- 
tereſt of the nation; much in the ſame manner as the burghers 
in the diet of Sweden are choſen by the corporate towns, Stock- 
holm ſending four, as London does with us, other cities two, 
and ſome only one. The number of Engliſh repreſentatives is 
513, and of Scots 45; in all 558. And every member, though 


choſen by one particular diſtrict, when elected and returned ſerves 


for the — realm. For the end of his coming thither is not 


particular, but general; not barely to advantage his conſtituents, 


but the common wealth; to adviſe his majeſty (as appears from 
the writ of ſummons*) de communi confilio ſuper negotis quibuſ- 
« dam arduis et urgentibus, regem, ſtatum et defenfionem regni An- 
« gliae et ecclefige Anglicanae concernentibus.” And therefore he is 
not bound, like a deputy in the united provinces, to conſult with, 
or take the advice, of his conſtituents upon any particular point, 
unleſs he hümſelf thinks it proper or prudent ſo to do. 


n E s E are the conſtituent parts of a parliament, the 1 
the lords ſpiritual and temporal, and the commons. Parts, of 
which each is ſo neceſſary, that the conſent of all three is requi- 
red to make any new law that ſhall bind the ſubject. Whatever 
is enacted for law by one, or by two only, of the three is no ſta- 
tute ; and to it no regard is due, unleſs in matters relating to their 
own privileges. For though, in the times of madneſs and anarchy, 
the commons once paſſed a vote *, that whatever is enacted or 
« declared for law by the commons in parliament affembled hath 
«« the force of law; and all the people of this nation are conclu- 
s ded thereby, although the conſent and concurrence of the king 
or houſe of peers be not had thereto ;” yet, when the conſtitu- 


tion was reſtored in all it's forms, it was particularly enacted by 


ſtatute 13 Car. II. c. 1. that if any perſon ſhall maliciouſly or ad- 
viſedly affirm, that both or Beck. of the houſes of Aae 


have any legiflative authority without the king, ſuch n ſhall | 


'incur all the penalties of A n . 
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De RIGHTS | 
1 = III. Ws are next to examine the laws and cuſtoms relating to 
1 . parliament, thus united together and conſidered as one aggregate | 
—_— Tu x power and juriſdiction of parliament, fays s fir Edwar 
—_ ö tranſcendent and abſolute, that it cannot be confi- | 
_ aa ned, cither for cauſes or pious, wit y bounds. And of this | 
5 Hectes, | 
1 ; oP . tes, eff wa, Sims ; * zit enen, | 
E It hath ſovereign and uncontrolable authority 
_— . : - 7 geo Barn enlarging, reſtraining, abrogating, re- 
—_ -. - E | pon reviving, and expounding of laws, concerning matters 
_=_ of all poflible : denominations, eccleſiaſtical,” or temporal, civil, 
"I 8 - nilitary, maritime, or criminal: this being the place where that 
RR abſolute deſpotic power, Which muſt in all governments reſide 
* ſomewhere; is entruſted by the conſtitution of theſe kingdoms. ; 


- Te All miſchiefs and grievances, operations and remedies, that tranſ- 


_ = cend the courſe of the laws, are within the reach of 
—_ | ary tribunal. It can regulate or new model the. 
hs as Was in'the reign of Henry VI 

| | alter the eſtabliſhed religion: of the land; 


as was done in a variety of inſtances, in the reigns' of king 
. Henry VIII and his three children. It can change and create 
=. N afreſh even the conſtitution > kit gdom 1d of parliaments 
—_— | . themſelves; as was done by the act of union, and the ſeveral 
1 | elections. It can, in ſhort, 
. dos every thing that is not naturally impoſſible; and therefore 
1 5 ſome have not ſerupled to call it's power, by a figure eee 
= TOE bold, the omnipotence of parliament. True it is, that what 
_ . they do, no authority upon earth can undo. 80 that it is a mat- 
—_. . . ter moſt eſſential to the liberties of this kingdom, that ſuch mem- 
bers be delegated to this important truſt, as are moſt eminent for 


E _ 5 their probity, their fortitude, and their ; for it was a 


44 


— 


ch. 2. of Pisos. 1 
. 10 England could never be ruined but by a parliament :” and, as * = 
- fir. Matthew Hale obſerves , this being the higheſt and greateſt 0 =_— 
court, over which none other can have juriſdiction in the king- 
dom, if by any means a miſgovernment ſhould any way fall upon | 
it, the ſubjects. of this kingdom are left without all manner of 7 
remedy. To the fame purpoſe the preſident Monteſquieu, though 
J truſt too haſtily, prefages*; that as Rome, Sparta, and Car- 
thage have loſt their liberty and periſhed, ſo the conſtitution of 
England will in time loſe it's liberry, will periſh : it will periſh, 


whenever the legiſlative. m_— rar become | more a than 
the executive. 
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Ir muſt be ond nm Mr Locks), ind cher Wecertzeek url. 5 
ters, have held, that « there remains ſtill inherent in the people 
« a ſupreme power to remove or alter the legiſlative, when they 5 5 
_« find the legiſlative act contrary to the truſt repoſed in them: 
« for when ſuch truſt is abuſed, it is thereby forfeited, and de- 
« yolves to thoſe who gave it.” But however juſt this concluſion 
may be in theory, we cannot adopt it, nor argue from it, under 
any diſpenſation of government at preſent actually exiſting. For 
this devolution of power, to the people at Iarge, includes in it a 
diſſolution of the whole form of government eſtabliſhed by that 
people, reduces all the members. to their original ſtate of equa- _ 
lity, and by annihilating the ſovereign power repeals all poſitive FS "a 
| laws whatſoever before enacted. No human laws will therefors = "2. 
| ſuppoſe a caſe, which at once muſt deſtroy all law, arid compel _ 
men to build afreſh upon a new foundation; nor will mey make  * 
ifion for. ſo deſperate an event, as muſt render all legal pro- 
1 e ineffectual. So long therefore as the Engliſh conſtitution | r 
laſts, we may venture to affirm, that the power of parliament i EE” "= 
abſczute; and without control. e Jo | 5 | Z 
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—_— l improper, to manage it, it is provided chat 1 no one ſhall fit or 
1 vote in either houſe of parliament, unleſs he be twenty one years 
—_— of age. This is expreſſly declared by ſtatute 7 & 8W. III. c. 25. 

=_ | with r regard to the houſe of commons ; though a minor was in- 
EE * i. =" andy before from fitting in either houſe, by the law and 
=. | | cuſtom of parliament! . To prevent crude innovations in religion 
—_ WT and government, it is enacted by ſtatute 30 Car. II. ſt. 2. and 
n 10 co. I. c. 13. that no member ſhall vote or fit in either houſe, 
=—_ 5 till he hath in the preſence of the houſe taken the oaths of alle- 
_ uy POLE giance, ſupremacy, and. abjuration, ang ſubſcribed and repeated 
A the declaration againſt tranſubſtantiation, and invocation of ſaints, 
1 and the ſacrifice of the maſs. To prevent dangers that may ariſe 
=—_— > -. to the kingdom from foreign attachments, connexions, or depen- 
1 dencies, it is enacted by the 12 & 13 W. III. c. 2. that no alien, 
—_— 1 born out of the dominions of the crown of Great Britain, even 
=_ | a though he be naturalized, ſhall be te of being a my of 
= | a houſe: of parliaſhent. yg 


*R 


—_ FARTHER : as every court of FRO bath laws and cuſbams 
= | bor it's direction, ſome the civil and canon, ſome the common 
— -. _ -- others their own. peculiar laws and cuſtoms, ſo the high 
EE 15 court of parliament hath alſo it's own peculiar law, called the 
= | | lex et conſuetudo parhaments ; a law which fir Edward Coke ob- 
—_ i ſerves, is © ab omnibus guaerenda, a multis ignorata, a paucis cog- 
—_ : - Anita. It will not therefore be expected that we ſhould enter 
=_ e into the examination of this law, with any degree of minute- 
=_ . | neſs; ſince, as the ſame learned author aſſures us, it is much 
=_  - better to be learned out of the rolls of parliament, and other re- 

| | cords, and by precedents, and continual experience, than can be 
_ expreſſed by any one man. It will be ſufficient to obſerve, that 
_—_ = the whole of the law and cuſtom of parliament has it's original 


—_ . ____* ejther houſe of parliament, ought to be examined, diſcuſſed, 
—_  . : . *ad adjudged j in that houſe to which it relates, and not elle. 
= : p — 6 1100 47: OWE, = 3 
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from this one maxim; © that whatever matter ariſes concerning 
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Che. of FURBONT. „ 
« where.” Hence, for inſtance, the lords will not ſuffer the 
commons to interfere in ſettling a claim of peerage; the com- 
mons will not allow the lords to judge of the election of a bur- 
geſs; nor will either houſe permit the courts of law to examine 
the merits of either caſe. But the maxims upon which they pro- 
ceed, together with their method of proceeding, reſt entirely in 


- ., the. breaſt of the parliament itſelf ; and are not defined and aſcer- 
8 taiwed by any particular ſtated laws. 


© Tur privileges of parliament are n very large and inde- 
kde; which has occaſioned an obſervation, that the principal 
privilege of parliament conſiſted in this, that it's privileges were 
not certainly known to any but the parliament itſelf. And there- 
fore when in 31 Hen. VI the houſe of lords propounded a queſ- 
tion to the judges touching the privilege of parliament, the chief 
juſtice, in the name of his brethren, declared, that they ought 
not to make anſwer to that queſtion ; for it hath not been uſed 
<« aforetime that the juſtices ſhould in any wiſe determine the 
« privileges of the high court of parliament ; for it is ſo high 
«and mighty in his nature, that it may make law; and that 
« which is law, it may make no law; and the determination and 


e knowlege of that privilege belongs to the lords of parliament, | 


and not to the juſtices *. Privilege of parliament was princi- 
pally eſtabliſhed, in order to protect it's members not only from 


being moleſted by their fellow- ſubjects, but alſo more eſpecially 
from being oppreſſed by the power of the crown. If therefore 
all the privileges of parliament were once to be ſet down and aſ- 
certained, and no privilege to be allowed but what was ſo defined 
and determined, it were eaſy for the executive power to deviſe 
ſome new caſe, not within the line of privilege, and under pre- 
tence thereof to haraſs any refractory member and violate the 
freedom of parliament. The dignity and independence of the 
two houſes are therefore in great meaſure preſerved by keeping 


their privileges indefinite. Some however of the more notorious 


Privileges of the members of either houſe are, privilege of ſpeech, 
t eld. Baronage. part, t. — 
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=. N of perſon, of cheir donzetties,. and of their lands and goods. 2 
—_  - As to the firſt; privilege of ſpeech, it is declared by the ſtatute 
3 IW. & M. ſt. 2. Cc. 2. as one of the liberties of the people, 
1 1 5 « that the freedom of ſpeech, and debates, and proceedings in 
- | parliament, ought not to be impeached or queſtioned in any 
_. 5 4 court or place out of parliament.” And this freedom of ſpeech 
_ Eo ; is particularly demanded of the king in perſon, by the ſpeaker of 
=_ „„ the houſe of commons, at the opening of every new parliament. 
—_— 80 likewiſe are the other privileges, of perſon, ſervants, lands 
—_ and goods; which are immunities as antient as Edward the con- 
3 Is feſſor, in whoſe laws! we find this precept. Ad fynodds wenien- 
—_— | FORE... foe fummoniti Ant, Ave per ſe qu agendum habuerint, fit. 
= | «© ſumma pax: and fo too, in the old Gothic conſtitutions, er- 3 
_ - e fenditur haec pax et ſecuritas ad quatuordecim dies, ' convocato 


—_— - : , « regni  ſenatu ®. =,” This includes not only privilege from illegal 
_ == | oo 008 but alfo from legal arreſts, and ſeiſures by proceſs from 


= the courts of law. To aſſault by violence a member of either 
3 SI houſe, or his menial ſervants, is a high contempt of eee 
= OR - and there puniſhed with the utmoſt ſeverity. It has likewiſe 
1 bn: = culiar penalties annexed to it in the courts of law, by the ſtatutes 
1 5 5 5 Hen. IV. c. 6. and 11 Hen. VI. c. 11. Neither can any mem- g 


_ oe ber of either houſe be arreſted and taken into cuſtody, nor ſerved 
=. © with any proceſs of the courts of law; nor can his menial ſer- 
—_ . Vvangs be arreſted; nor can any entry be made on his lands; nor 
e ean his goods be diſtrained or ſeiſed; without a breach of the 
—_ 5 privilege of parliament. Theſe privileges however, which dero- 5 
_ | gate from the common law, being only indulged to prevent the 
3 = - member's being diverted from the public buſineſs, endure no lon- 
_ per than the ſeſſion of parliament, fave only as to the freedom 
=. | CO of his perſon: which in a peer is for ever ſacred and inviolable; 
_ - | and in a commoner for forty days after W prorogation, and 
1 : ' forty days before the next appointed meeting; which is now 
1 in effect as long as the parliament ſubſiſts, it ſeldom being pro- 


3 15 hr eng for more than fourſcore 1 at a time. But this Privilege | 
_—_- FOO. Lode roots hed onal, 2Lev. 72 e e eee 
EE Fs 3 ; 5 N Stiernh. de jure Geth, J. 3. c. $05? „ . | 
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Ch. 2. of PII on. 161 
of perſon does not hold in crimes of ſuch public malignity as 
treaſon, felony, or breach of the peace; or rather perhaps in 
ſuch crimes for which ſurety of the peace may be required. As 
to all other privileges which obſtruct the r courſe of juſ- 
tice, they ceaſe by the ſtatutes 12 W. III. c. 3. and 11 Geo. II. 
o. 24. immediately after the diſſolution or prorogation of the 
Parliament, or adjournment of the houſes for above a fortnight ; 
and during theſe receſſes a peer, or member of the houſe of com- 
-mons, may be ſued like an ordinary fubje&, and in conſequence + 
of ſuch ſuits may be diſpoſſeſſed of his lands and goods. In theſe 
_ caſes the king has alſo his prerogative : he may ſue for his debts, 
though not arreſt the perſon of a member, during the fitting of 
parliament ; and by ſtatute 2 & 3 Ann. c. 18. a member may 
be ſued during the ſitting of parliament for any miſdemeſnor or 
breach of truſt in a public office. Likewiſe, for the benefit of 
commerce, it is provided by ſtatute 4 Geo. III. c. 33, that any 
trader, having privilege of parliament, may be ſerved with legal 
proceſs for any juſt debt, (to the amount of 100 J.) and unleſs 
he makes ſatisfaction within two months, it ſhall be deemed an 
act of bankruptcy; and that commiſſions of bankrupt may be 


iſſued againſt ſuch 3 _— in wr a manner as A 
any other. e A. 


Tus E are the enen heads of the laws anal cuſtoms mole 


tin g to parliament, conſidered as one > aggregate body. We will 
next ame to = 75 


* 


IV. Tn E * ond one relatiols to the by le of lords in 
particular. Theſe, if we exclude their judicial capacity, which 


will be more properly treated of in the third and fourth houſe o of 
theſe commentaries, will take wp but little of. our time. 


0 NE very antient privilege is chat declared 1 che chiitce of 2 
the foreſt ?, confirmed in parliament 9 Hen. III; viz. that every 
lord ſpiritual or temporal e to een and paſſing 

q — OE 2 5. . Þ cap. 11. | 
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162 : The RicurTs Boos l. 
through the king's foreſts, may, both in going and returning, kill 


one or two of the king's deer without warrant ; in view of the 


foreſter, if he be preſent ; or on blowing a horn if he be abſent, 
that he may not ſeem to take the king's veniſon by ſtealth. 


-monpleas, and ſuch of the barons of the exchequer as are of the 
degree of the coif, or have been made ſerjeants at law; as like- 
pra by the maſters of the court of .chancery ; for 3 advice 

point of law, and for the greater dignity of their proceedings. 
The ſecretaries of ſtate, the attorney and ſolicitor general, and 
the reſt of the king's learned counſel being ſerjeants, were alſo 
uſed to attend the houſe of peers, and have to this day their re- 
gular writs of ſummons iſſued out at the beginning of « every par- 
liament a: but, as many of them have of late years been members. 


18 * houſe of commons, their 1 is fallen into diſuſe. 


A NOTHE R privilege i is, that every oy by licence obtained 
from the king, may make another lord of parliament his proxy, 
to vote for him in his abſence *. A privilege which a member of 
the other houſe can by no means have, as he is. himſelf but a 
N for a multitude of other people. 


1 peer * alſo a right, by leave of the houſe, when * 


vote paſſes contrary to his ſentiments, to enter his diſſent on the 


journals of the houſe, with the reaſons for ſuch diſſent; which 
is uſually ſtiled his proteſt. | 3 TRS, 


A LL bills likewiſe, that may in heir conſequences any way 


affect the rights of the peerage, are by the cuſtom of parliament 


to have their firſt riſe and beginning in the houſe of peers, and 
to ſuffer no rhanges or amanüm enten in the houſe of commons. 


2 Stat. 31 Hen. VIII. c. 10. Smith's F Seld. baronage. p. 1. e. 1. | | 
commomv. b. 2. c. 3. Moor. 551. 4 Inſt. 4. * 4Inft, 12. „„ 
Hale of parl. 140. 


1 pre Tux 


I the next 1 they have a right to be attended, and con- 
ſtantly are, by the judges of the court of king's bench and com- 
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Tu ERE is alſo one ſtatute peculiarly relative to the houſe of 


lords ; ; 6 Ann. c. 23. which regulates the election of the ſixteen 
repreſentative peers of North Britain, in conſequence of the 


twenty ſecond and twenty third articles of the union: and for 


that purpoſe preſeribes the oaths, &c, to be taken by the electors; 


directs the mode of balloting; prohibits the peers electing from 
being attended in an unuſual manner; and expreſily provides, 
that no other matter ſhall be treated of in that aſſembly, ſave 


only the election, on pain of incurring a praemunire. 


V. Tu E peculiar laws and cuſtoms of the houſe of commons 


relate principally to the raiſing of w_, and the ee of 


| members to rve 1 in 1 e 


Fi LESS; with regard to taxes: it is the antient indiſputable 


privileg e and right of the houſe of commons, that all grants of 
| ſubſidies or parliamentary aids do begin in their houſe, and are 
firſt beſtowed by them ©; although their grants are not effectual 


to all intents and ourpoſts; until they have the aſſent of the other 


two branches of the legiſlature. The general reaſon, given for 
this excluſive privilege of the houſe of commons, is, that the 


ſupplies are raiſed upon the body of the people, and therefore it 


is proper that they alone ſhould have the right of taxing them- 
ſelves. This reaſon would be unanfwerable, if the commons taxed 


none but themſelves : but it is notorious, that a very large ſhare 


of property is in the poſſeſſion of the houſe of lords; that this 
property is equally taxable, and taxed, as the property of the 
commons; and therefore the commons not being the /o/e perſons 
taxed, this cannot be the reaſon of their having the /o/e right of 
raiſing and modelling the ſupply. The true reaſon, ariſing from 
the ſpirit of our conſtitution, ſeems to be this. The lords being 
a permanent hereditary body, created at pleaſure by the king, are 
ſuppoſed more liable to be influenced by the crown, and when 


once influenced to continue ſo, than the commons, who are't 
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temporary elective body, freely nominated by the people. It would 
therefore be extremely dangerous, to give them any power of 
framing new taxes for the ſubject: it is ſufficient, that they have 
a power of rejecting, if they think the commons too laviſh or 
improvident in their grants. But ſo reaſonably jealous are the 
commons of this valuable privilege, that herein they will not 
ſuffer the other houſe to exert any power but that of rejecting; 
they will not permit the leaſt alteration or amendment to be made 
by the lords to the mode of taxing the people by a money bill; 
under which appellation are included all bills, by which money 
is directed to be raiſed upon the ſubject, for any purpoſe or in 
any ſhape whatſoever; either for the exigencies of government, 
92 4 collected from the kingdom in general, as the land tax; or 
for private benefit, and collected in any particular diſtrict; as by 
turnpikes, pariſh rates, and the like. Vet fir Matthew Hale * 
OO ane caſe, founded on the practice of parliament in the 
reign of Henry VI”, wherein he thinks the lords may alter a 
money bill ; and that is, if the .commons grant a tax, as that of 
tonnage and poundage, for four years; and the lords alter it to 
a a leſs time, as for #wo years; here, he fays, the bill need not be 


ſent, back to the commons for their concurrence, but may receive 
the royal aſſent without farther ceremony; for the alteration of 
the lords is conſiſtent with the grant of the commons. But ſuch 
an experiment will hardly be repeated by the lords, under the pre- 
ſent improved idea of the einde ge of the houſe of commons: 
and, i in any caſe where a money bill is remanded to the commons, 
all amendments i in the mode of taxation are ſure to be rejected. 


NI EXT, with 250 to the 4 of knights citizens, nd 
Weds Sik we may obſerve that herein conſiſts the exerciſe of the 
democratical part of our conſtitution: for in a. democracy there 
can be no exerciſe. of ſovereignty but by ſuffrage, which is the 
declaration. of the people's will. In all democracies therefore it 
js. of the utmoſt importance to regulate by whom, and in what 
manner, the ſuffrages are to be given. And the Athenians were 


on perliaments, 65, 66. V ear book, 33 Hen. VL 17. Hoe He. eee, 


» 
* 
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o juſtly jealous of this prerogative, that a'ſtranger, who inter- 
fered in the aſſemblies of the people, was puniſhed by their laws 


; treaſon, by uſurping thoſe rig 
no title. In England, where 


with death : becauſe ſuch a man was eſteemed guilty of high 
of ſovereignty, to which he had 
e people do not debate in a col- 


lective body but by repreſentation, the exerciſe of this ſovereignty 
conſiſts in the choice of repreſentatives. The laws have therefore 


very ſtrictly guarded againſt uſurpation or abuſe of this power, 
by many falutary proviſions; which may be reduced to theſe three 


points, 1. The qualifications of the electors. 2. The qualifica- 


tions of the elected. 3. The proceedings at elections. 


5 1. ts s to the qualifications of the defiors, The true 0 


of requiring any qualification, with regard to property, in voters, 
perſons as are in ſo mean a ſituation that they 
are eſteemed to have no will of their own. 
votes, they would be tempted to diſpoſe of them under ſome 


is to exclude ſuch 


If theſe 


undue influence or other. This would give a great, an artful, or 
a wealthy man, a larger ſhare in elections than is conſiſtent with 


general liberty. If it were probable that every man would give 
his vote freely, and without influence of any kind, then, upon 
the true theory and genuine principles of liberty, every member 


of the community, however poor, ſhould have a vote in electing 


thoſe delegates, to whoſe charge is committed the diſpoſal of his 
property, his liberty, and his life. But, fince that can hardly be 


expected in perſons of indigent fortunes, or ſuch as are under the 


immediate dominion of others, all popular ſtates have been obli- 
ged to eſtabliſh certain qualifications ; whereby ſome, who are 
tuſpected to have no will of their own, are excluded from voting, 
in order to ſet other individuals, whoſe wills may be ſuppoſed 


indepanderty more e thoroughly upon a level with each other. 


AND this conſtitution of FP ITO is ind upon a ihe 
principle than either of the methods of voting, by centuries, ar 
by tribes, among the Romans. In the method by centuries, in- 
-Gituted by Servius Tullius, it was prinapally. property, and not 


numbers 


perſons had 


+ Jy 


— 


when + 
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—_ * numbers that turned the ſcale: in the method by tribes, gra; 
—_ | Aluually introduced by the tribunes of the people, numbers only ' ' 
=_ . . were regarded and property entirely overlooked. Hence the laws 
—_ DT _ paſſed by the former method had uſually: too great a tendency to 
= - | gaggrandize the patricians or rich nobles; — thoſe by the latter 
1 55 had too much of a levelling principle. Our conſtitution ſteers 1 8 
. between the two extremes. Only ſuch as are entirely excluded, 
as can have no will of their own : there is hardly a free agent to 
be found, but what is entitled to a vote in ſome place or other 
in the kingdom. Nor is comparative wealth, or property, entirely 
diſregarded in elections; for though the richeſt man has only one 
vote at one place, yet if his property be at all diffuſed, he has 
probably a right to vote at more places than one, and therefore 
has many repreſentatives. This is the ſpirit of our conſtitution : 
not that I aſſert it is in fact quite ſo perfect as I have here endea- 
voured to deſcribe it; for, if any alteration might be wiſhed or 
= ſuggeſted in the preſent frame of parliaments, it ſhould be in 
—_ 0 Penh of a more een, u. ee e of the people. 


=—_ . 5 Br VT to feturn to our qiilificurjons's ad firſt thoſe 4 hw | 

—_ ors for knights of the ſhire. 1. By ſtatute 8 Hen. VI. c. 7. and 

=. | | 10 Hen. VI. c. 2. The knights of the ſhires ſhall be choſen of 

—_ | people dwelling in the ſame counties; whereof every man ſhall 

1 - have freehold to the value of forty ſhillin gs by the year within 

= the county; which by ſubſequent ſtatutes is to be clear of all 
„ | charges and deductions, except parliamentary and parochial taxes. 

: "The knights of ſhires are the repreſentatives of the landholders, 
=. or landed intereſt, of the kingdom: their electors muſt there- | 
—_ 7 fore have eſtates in lands or tenements, within the county repre- 

—_— | | ſented: theſe eſtates muſt be freehold, that is, for term of life 

_ | at leaſt ; becauſe beneficial leaſes for long terms of years were 
1 ä not in uſe at the making of theſe ſtatutes, and copyholders were 


3 15 then little better than villeins, abſolutely dependent upon their 
—_— . . - lord: this freehold muſt be of forty ſhillings annual value; be- 
1 +; _ cauſe that ſum would then, with proper induſtry, furniſh all the 
ce \necefſaries of __ _ render the freeholder, i he pleaſed, an 
_ ME TY ee | wi independent 
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independent man. For biſhop Fleetwood, in his chronicon pre- 
tigſum written about ſixty years ſince, has fully proved forty ſhil- 
lings in the reign of Henry VI to have been equal to twelve 
pounds per annum in the reign of queen Anne; and, as the value 
of money is very conſiderably lowered fince the biſhop wrote, I 
think we may fairly conclude, from this and other circumſtances, 


that what was equivalent to twelve pounds in his days is equiva- 


lent to twenty at preſent. The other leſs important qualifications 


of the electors for counties in England and Wales may be collected 


from the ſtatutes cited in the 


margin; which direct, 2. That no 


perſon under twenty one years of age ſhall be capable of voting 


for any member. This extends to all ſorts of members, as well 
for boroughs as counties; as does alſo the next, viz. 3. That no 
perſon convicted of perjury, -or ſubprnation of perjury, ſhall be 
capable of voting in any election. 4. That no perſon ſhall vote in 


right of any freehold, granted to him fraudulently to qualify him 


to vote. Fraudulent grants are ſuch as contain an agreement to 


reconvey, or to defeat the eſtate granted; which agreements are 


made void, and the eſtate is abſolutely veſted in ahi perſon to 
whom it is ſo granted. And, to guard the better againſt ſuch 
frauds, it is farther provided, 5. That every voter thall have 
been in the actual poſſeſſion, or receipt of the profits, of his free- 


hold to his own uſe for twelve calendar months before; except 


it came to him by deſcent, marriage, marriage ſettlement, will, 


or promotion to a benefice or office. 6. That no perſon ſhall 


vote in reſpect of an annuity er rentcharge, unleſs regiſtered with 


the clerk of the peace twelve calendar months before. 7. That 
in mortgaged or truſt-eſtates, the perſon in poſſeſſion, under the 


NOTE ee e reſtrictions, ſhall have the vote. 8. That only 


one perſon ſhall be admitted to vote for any one houſe or tene- 


ment, to prevent the ſplitting of freeholds. 9. That no eſtate: 


ſhall qualify a voter, unleſs the eſtate has been aſſeſſed to ſome 
land tax aid at leaſt twelve months before the election. 10. That 
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„ | is, that the deſerted ghs continued to hs a as. ne N 
8 : as thoſe to whom their trade and inhabitants were transferred; 
BEL To a few which petitioned to be caſed of the expence, N 
=. * Ts their mem 
3 citizen or 
1 # LF in the reign 
= 3 for counties, and the num- 
| 0 8 | ince Ay, | 
5 | to conſider 
N L ing 8 Take to Scotland, there were iſſued writs, which | | 
ED the univerſity of Oxford to ſe: or five | 
hs 7 bridge two or three, of their moſt . 
5 for that purpoſe. But it Was 
1 | ged them with the permanent privilege to ſend V 
A their own body; to ſerve for thoſe ſtudents who 
_—_ . members of the community, were neither concern 1 
* nor the trading intereſt; and to protect in | 
= | rig ts of the of letters. 


—_ -.. ' - 6 vnria depending intirely on the ſeveral. charters, e ; | 
= and conſtitutions of the reſpective places, which has occafioned | 
=... ; infinite diſputes; t ough now by ſtatute. 2Geo. II. c. 24. the right 
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ur elections 1 5 
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"oh try little cauſes" not. . 


livering the writ, or within fix N after, the ſheriff « may adjourn. ' "= 
the court and election to ſome other convenient time, not longer 4 


place, without the conſent of all the 
caſes ten dans public natioe muſt 
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houſes differs, 

giye his opinion or argue any queſtion in the he 
ſpeaker of the houſe of lords may. In each houſe 
majority binds the Whole; and this majority is 


TY 


* 


er to prevent — uncon 
afticed with us; at leaſt in 


n prefer a petition; which 

#ually ſets fürth tl grie- 
| 'r . T tition (when formed on 

may be in 22 d 5 is ref 

mittee uf memberb who examine the matter 2 

; and then (or, othe 

4s given to bring in the bill. 


a private nature, 
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into the form ef a flatute, which cas rig on the 


© "+, ® S6e, among numberleſs other infances, the ol cri, us. IT, 


78 * 


8 | | ins 


l Tr X 
* % 


Fl 
* 

: j 

* 
_þ 

— 

4 
* 


8 *. 
* 
* 


, 
3 
. — 


_ 


—_ 4 
3 
lee 


E 
, 


IL 


2 * 


= 


NA. 


A 


If os at e, wal the 


- 


- 


091 The 21 13 


_- _— 5 177 
s, and there delivers it to their | 


" 1 1 N 4 > F &-- * 4 
R 7 1 * 1 1 0 
4 ; F.3 4 * £ * 4 . ow 


Sis other houſe, 
(except engrofling, which is already done) if rejected, no 
more notice is 8 but it TP Jub filentio, to prevent unbe- 
*c to, the lords fend a meſ- 
ay two maſtors'lt cery (or ſometimes two of the judges) 
chat they have agreed to the fan ſame: and the bill remains with the 
lords, if they have no amendment to it; But if any amend- 
5 ments are made, ſuch amendments are ſent down vrith the bill 
to receive the eoncurrence of the eommons. If the commons dif- 
to the amendments, a conference 
members deputed from each houſe ; who for the moſt 
and adjuſt the diffetenee: but, if both houſes remain inflexible, 
opped. If the commons agree to the amendme 


* 


bill is ſent back e the Jords e n DRE with a 


comes to the houſe of peers, in his 3 and royal Fac and | 
=”, | ending 8 + ie commons to the bar, the titles of al the bills chat 


CY " wuſt be owned, (now the only one remaining) e i 
N one could wiſh to fee fe 1 Into total | n 7 "unleſs. 


to Chal blic bil, che 
I rey be beur, the king wills it fo to be; 
«u foit fait come il eft defir?, be it as it is 
| fuſes his affent, it is in the gentle Jah 

OM the king will adviſe upon it.” 2. By ſtatute 33 Hen VII 


&. 21. 
By far 268 the 
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A 4 n | the king may give his aſſent by letters patent under his great ſeal, 


= ſigned with his hand, and notified, in his abſence, to both houſes 
3 0 aſſembled together in the high houſe. And, when the bill has 


= .- received the royal aſſent in either of theſe ways, it is then, and 


2 „„ not before, a ſtatute or act of parliamet. TIES 
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1 | 5 Tu ls ſtatute or act is placed among the records of the king - 


1 . dom; there needing no formal promulgation to give it the force 


= of a law, as was neceſſary by the civil law with regard to the 
1 emperors edicts: becauſe every man in England i is, in judgment 
= : of law, party to the making of an act of parliament, being pre 
—_: ſent thereat by his repreſentatives. However, à copy thereof i is 
—_— WD _ uſually printed at the king's preſs, for the information of the whole 
_ | land. And formerly, before the invention of 2 it was 
1 uſed to be publiſhed by the ſheriff of every the king's 
2%  __  * writ being ſent to him at the end of every ſeſſion, to 
& Re 242 a tranſcript of all the acts made at that ſeſſion, co 
3 2 7 7 illa, et omnes articulas in eiſdem contentos, in fin- 
= R obſervar; faciat.” "Al the uſage was to proclaim 
= 4æk24æ at his county court, and there to keep them, that whoever would 
3 = ©" lake read or take copies thereof; which cuſtom cotitinued till 
1 | : winnen — ev INT Sa 


5 o 


3 | A N act of 
5 * 88 » Y k 


T authority that this eee upon. ne It hath 
| power to bind every ſub in the land, and the dominions there» 

| __ unto belonging ; nay, even the king himſelf, if particularly na- 
; , med therein. And it cannot be altered, amended, diſpenſed with, 


_—— 5 y of parliament : : for it is a maxim in law, 1 
= quires the fame ſtrength to diflolve, as to create an obli 
"LB It is true it was formerly held, that the king might in maby | 
15 iſpenſe with pe al ſtatutes?: but now by ſtatute. iW.&M. 1 
ſt. 2. c. 2. it is dec 


3laft; 41. 4 luſt. 26. 


laws by regal bee without conſent of parliament, is il- 


legal. 


VII. Tuzze remains only, in the foventh and laſt 8 
add a word or two concerning the manner in which parliaments 
may be adjourned, een or diſſolved. 


An adjournment i is no more that. a continuance of the ſeſſion 
from one day to another, as the word itſelf ſignifies : and this is 
done hy the authority of each houſe ſeparately every day; and 

ſometimes for a fortnight or a month 


ment of one houſe is no adjournment of the other. It hath alſo 
been uſual, when his majeſty hath ſignified his pleaſure that both 
or either of the houſes ſhould adjourn themſelves to a certain day, 
to obey the king's pleaſure ſo ſignified, and to adjourn accord- 
ingly *. Otherwiſe, beſides the indecorum of a refuſal, a proro- 
ion would aſſuredly follow: which would often be very incon- 
yenient to both public and private buſineſs. For prorogation puts 
an end to the ſeſſion; and then ſuch bills, as are only begun an and 
not perfected, muſt be reſumed de novo (if at all) in a ſubſequent 


ſeſſion: whereas, after an adjournment, all things continue in 


the ſame ſtate as at the time of the adjournment made, and may 
be ee on without any fiel cotmmencement:: 2 


A. PROROGATION is the continuance of, the parliament 
| From one' ſeſſion to another, as an adjournment is a continuation 
of the ſeſſion from day to day. This is done by the royal autho- 


— 


rity, expreſſed either by the lord chancellor i in his majeſty's pre- 


ſence, or by. commiſſion from the crown, or frequently by 
proclamation. Both houſes are nece 
time; it not being a prorogation of the houſe of lords, or com- 
mons, but of the parliament. The ſeflion is never underſtood 
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together, as at Chriſtmas 
or Eaſter, or upon other particular occaſions. But the adjourn- 


flarily prorogued at the ſame 
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| 0 nd, until a prorogation: though, unleſs ſome act be 
ed or ſome judgment given in parliament, it is in truth no 
ſeſſion at all'. And formerly the uſage was, 3 the king to give 
at the end of every 
: on, and then to r wer mee though ſometimes 

only for a day or two s: Which all buſineſs then depending 

in the houſes was to be begun again. Which cuſtom obtained ſo 
er giving the 
bill did not of courſe put an eee 
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1 civil deaths of the parliament; and 
= On this may be effected Wes ways: 1. By the king's will, expreſſed 
N « has the 


the e, that he may ee 
bk rogue the parliament for a time, or put a final peri 
1 tence. If nothing had a right w prorogue or giflblye a parlia- 
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> ment but itſelf, it might to this 
2 | . be extremely dangerous, if at any time it ſhould attempt 
"2 | m cncroach upon the executive. power: as was fatally experien- 
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eed by the unfortunate king Charles the firſt; who, having un- 
adviſedly paſſed an act to continue the parliament then in being 
till ſuch time as it ſhould pleaſe to diſſolve itſelf, at laſt fell a ſa- 
crifice to that inordinate power, which he himſelf had conſented 
to give them. It is therefore extremely neceffary. that the ctowti 
ſhould be empowered to regulate the duration of theſe aſſemblies, 


under the limitations which the Engliſh conſtitution has preſeri- 


bed: ſo that, on the one hand, they may frequently and regu- 


larly eome together, for the diſpatch of buflneſs and redreſs of 


grievances; and may tot, on the other, even with the conſent 
of the crown, be cofititrucd to an inconvenient or unconſtitu- 


tional e 5 


5 
* 


2. A PARLIAMENT ny be difotved | by the demiſe or 
the crown. This diſſolution formerly happened immediately up- 
on the death of the reigning ſovereign, for he being conſidered 


in law as the head of the partiament, /: Laput, principium, et 


inis that failing, the whole body was held to be extinct. But, 
the calling a new parliament inimediately on the inauguration of 
the ſacceſfor being found inconvenient, and dangers being appre- 
hended from having no parliament in being in caſe of a diſputed 
ſucceſſion, it was enacted by the ſtatutes 7 & 8 W. III. c. 15. and 
6 Ann. c. 7. that the parliament in being ſhall continue for fix 


months after the death of any king or queen, unleſs ſooner pro- 
rogued or diſſolved by the ſucceſſor : that, if the parliament be, 
at the time of the king's death, ſeparated by adjournment or 


prorogation, it ſhall notwithſtanding aſſemble immediately : and 
that, if no parliament is then in being, the members of the laſt 
PRI ſhall aſſemble. and be again a parkament. 

; * 


1 LY, a . parliament may be e or expire bo 


length of time. For if either the legiſlative body were perpe- 
tual ; or might laſt for the life of the prince who convened them, 
as formerly ; and were ſo to be ſupplied, by occafionally filling 
the vacancies with new repreſentatives; in theſe caſes, if it 
were once corrupted, the evil would be paſt all remedy : but 


when 


— 


end of every ſeventh year; if not ſooner diſſolved by the r 
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when different bodies ſucceed each other, if the people ſee cauſe 


to diſapprove of the. preſent, they may rectify it's faults in the 


next. A legiſlative aſſembly alſo,” which is ſure to be ſeparated 

„(whereby it's members will themſelves become private 
men; "and ſubject to the full extent of the laws which they have 
enacted for others) will think themſelves bound, in intereſt as 
well as duty, to make only ſuch laws as-are good. The utmoſt 
extent of time that the ſame parliament was allowed to ſit, by 
the ſtatute 6 W. & M. c. 2. was three years; after the expira- 
tion of which, reckoning from the return of the firſt ſummons, 


the parliament was to have no longer continuance. But by the 


ſtatute 1 Geo. I. ſt. 2. c. 38. (in order, profeſſedly, to prevent 


the great and continued expenſes of frequent elections, and the 
violent heats and animoſities conſequent thereupon, and for the 
peace and ſecurity of the government then juſt recovering from 
the late rebellion ) this term was prolonged to ſeven years; and, 
what alone is an inſtance of the vaſt authority of parliament, 
the very ſame houſe, that was choſen for three years, enacted it's 
on continuance for ſeven. So that, as our conſtitution now 


ſtands, the parliament muſt expire, or die a natural death, at the 
al 
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Or THE KING, AN D HIS TITLE. 


HE ſupreme executive power of theſe kingdoms i is veſted 
by our laws in a fingle perſon, the king or queen: for it 
matters not to which ſex the crown deſcends ; but the perſon 
entitled to it, whether male or female; is immediately inveſted- 
with all the enſigns, rights, and prerogatives of ſovereign power: 
as is declared by ſtatute 1 Mar. ft. 3. c. 1. 15 
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In diſcourſing of the royal 1 and authority, I ſhall con- 
der the king under fix diſtinet views: 1. With regard to 
title. 2. His royal family. 3. councils. 4. His duties. 


4 
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Tux executive power of the Engliſh nation being veſted in a 
fingle perſon, by the general conſent of the people, the evidence 
of which general conſent is long and immemorial uſage, it be- 
came neceflary to the freedom and peace of the ſtate, that a rule: 
ſhould be laid down, uniform, univerſal, and permanent; in or- 
der to mark out with preciſion, who is that ſingle perſon, to whom. 

d (in ſubſervience to the law of the land) the care 
and protection of the community; and to whom, in return, the 
duty and allegiance of every individual are due. It is of the 
— higheſt importance to the public tranquillity, and to Fs con- 
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His prerogative. 6. His revenue. And, firſt, with regard 
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ſciences of private men, that this rule ſhould be clear and in- 
|  difputable: and our conſtitution has not left us in the dark upon 
py s material occaſion. It will therefore be the endeavour of this 
. chapter to trace out the conſtitutional doctrine of the royal ſuc- 
ceſſion, with that freedom and regard to truth, yet mixed with 


ſtttat reverence .and teſps&t, which met Pfinoiples-of liberty and fo | 
| N e of the ſubject require. A > 
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1 Wa. of ſucceſſion to the throne of theſe kingdoms, depends, 
I take to be this: that the crown is, by common law and 

4 conſtitutional cuſtom, hereditary ; and this in a manner pecu- | 
«liar to itſelf : but that the right of inheritance may from time 


tance is ſubject ta t by. ament; laſt 
it is ſo > limited, it is is hereditary in the n new pro . 
„ aſſerted to be = except by the mee at 2 5 
Charles I. it . of 
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_—_ weakly imagined. The titles of 

= _ . Xu. 299. fu 5. "ua on foo Arn 
—_ . bh mu, 151.5. Cam 


F; 


* IS, \ 
* — At 


1 
$5 
* 12 


. 
115 


It 


TS” 


jure divino, as thoſe of either on or Ahab; and yet David 
we the ſons of his predeceſſor, and Jehu his predeceſſor him- 
F. And when'our kings have the ſame warrant as they had, 
| whether it be to fit upon the throne of their fathers, or to de- 
the houſe of the preceding ſovereign, they will then, and 


not before, poſſeſs the crown of = land by a right like theirs, 


=} ? 


immediately derived from heaven. e hereditary right, w 
e laws of Engl And wiege, owes it's origin to the foun- 
our conſtitution, and to them only. It has no relation to, 
upon, the civil laws of the Jews, the Greeks, © 
7 ther nation upon : the municipal laws of 
one ſociety having no connexion with, or influence upon, the fun- 
damental polity of another. The founders of our Engliſ mo- 
1) ps, if they had thought proper, we made 
to eſtabliſh originally a ſucceſſion by inkeviedbes! T 
| has been acquieſced in by general conſent ; and ripened by de- 

es into common law: the very ſame title that every private 
\ has to me own ne o Lands are not naturally deſcendible 
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thought proper, for the 


every te, e leader, ch Large or prince, bath . or 

ive. And, if che in ls who” compoſe that 
3 true to ciples, unin. uence 
or prejudice, unaſſailed by corruption, 


violence; 
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llates.and include s:the reſt... But.in the 
vantage; that ſuch ſuſ cions, if fal proceed 
lauſies and murmurs, which time will effect 
the ene may be 
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deſcend lineally to the iſſue of the reigning monarch ; as it did 
from king John to Richard II, through a regular pedigree of fix 
lineal deſcents. As in them, the preferenee of males to females, 
and the right of | among the males, are ſtrictly ad- 
hered to. Thus Edward V ſucceeded to the crown, in preference 
to Richard his younger brother and Elizabeth his elder ſiſtet. Like 
them, on failure of the male line, it deſeends to the iſſue female; 
according to the antient cuſtom remarked by Facitus *, 
«« ſolent foeminarum duct bellare, et in imperis non diſcer- 
„nere. Thus Mary I ſucceeded to Edward VI; and the line of 
Margaret queen of Scots, the daughter of Henry VII, fucceeded 
on fatlure of the line of Henry VIII, his ſon. But, among the 
females, the crown deſcends by right of primogeniture to the 
eldeſt daughter only and her iflue ; and not, as in common inbe- 
ritances, to all the daughters at once; the evident nie; of a 
ſale ſuceeſſion to the throne having occafioned the royal law of 
deſcents to depart from the common law in this reſpect: and 
therefore queen Mary on the death of her brother ſucceeded to 
the rpg alone, and not in partn with her ſiſter Elizabeth. 
gain: the doctrine of repreſentation prevails in the deſcent of 
the 5 as it does in other inheritances; whereby the lineal 
tleſcendants of any perſon deceaſed ſtand in the fame place as their 
anceſtor, if living, would have done. Thus Richard II ſueceeded 
his grandfather Edward III, in ri ght of his father the black prince; 
to the excluſion of all his n is grandfather's younger child- 
ren. Laſtly, on failure of lineal deſcendants, : the crown goes to 
the next collateral relarions of the late king; provided they art 
lineally deſcended from the blood royal, that is, from that ! royal 
ſtock which ori y acquired the crown. Thus Henry 140 ſuc- 
ceeded to William II, John to Richard. I, and James I to Eliza- 
beth; being all derived from the conqueror, Who was then the 
only regal ſtock. But herein there is no — (as in the caſe 
of common deſcents) to the ſucceſſion of a brother, an uncle, or 
other collateral relation, of the half Laure that is, where the 
relationſhip p not from the ſame $62 anceſtors (which 
Landre Has ed ne, LOA ide, Bal zune ov 2d 
as _ r conſtitutes 
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an — are deſcended, be he from 
blood royal is communicated to each. Thu 


= | 4 Tu E doctrine of Ber ight 7 dans imp 
3 gfegfble right to the throne. No man will, I think, affert 
= BS this, that has conſidered our laws, im even and 
=_ e out prejudice, and with any 
= i, y in the breaſt of the ſu 
bu | king and both 
. | hereditary right; and, b ; 
5 ifions, to exclude ine | 


„ | 2 from the expreſſion 
pj | of « the king's majeſty, 
= 5 we may obſerve, that as the bs 
=_ . N neceffarily implies an inheritance or hereditary right, 
h | ſubſiſting in the royal perſon ; ſo the word, ſucceſſors, 
_—_ , Inuſt imply that this tance'may ſometimes 
| 6 through ; or, re may be a ſucceſſor, without | 


1 EE won 7 8 aichobt fuck a power, where, our polity 
would be very defective. For, let us barely fuppoſe © melan- | 
choly a caſe; as that the heir apparent ſho! Id be a lunatic, an | 


the condition of the nation bin if he-were-alds incapable 
eee is therefore neceſſary that this power | 
ere: and yet the inher 
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' lodged in the hands of the ſub „to be exerted when- 
ever prejudice, caprice, or diſcontent ſhould happen to take the 
uently it can no where be fo properly lodged as in 
the two houſes of parliament, by and with the conſent of the 
reigning ; who, it is not to be ſuppoſed, will agree to any 
e improperly ae to che rights of his on deſcendants. 
and commons, in 2 parliament 
aſſembled; our lays have expreſſiy lodged it. La 7: 

4. Bu r, fourthly; however the: crown may be limited or 
transferred, it ſtill retains it's deſcendible quality, and becomes 
hereditary in the wearer of it: and hence in eur law the 
ſaid never to die, in his political capacity ; though, in common 
with other men, he is ſubject to n 
immediately upon the natural death of Henry, William, or Ed- 
ward, the king ſurvives in his ſucceſſor; and the right of the 


crown' veſts, eo inſtanti, upon his heir; either the baeres natus, if 
the courſe of deſcent remains unimpeached, or the heres fattus, 


if the inheritance be under any particular ſettlement. So that 
there can be no interregnum but as fir Matthew Hale obſerves, 
the right of ſovereignty is fully inveſted in the ſucceſſor by the 
very deſcent of the crown. And therefore, however acquired, it 


becomes in him abſolutely: hereditary, unleſs by the rules of the 


limitation it is otherwiſe ordered and determined. In the fame 


manner as landed eſtates, to continue our former compariſon, , are 
by the law hereditary, or deſcendidle to the heirs ef the owner ; 


but ſtill there exiſts a power, by which the property of thoſe 
lands may be transferred to another perſon. If this transfer be 
made ſimply and abſolutely, the lands will be hereditary in the 
new owner, and deſcend to his heirs at law: but if tho transfer 
with any limitations, conditions, or entails, the lands 
muſt deſcend i in that chanel, ſo limited and preſcribed, and no other: 
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In thee four points confiſts, as I take it, the conſtitutionab 
notion of hereditary right to the throne: which will be ill far- 
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even to the preſent, the four cardinal . 1910 nentionec 
have ever been held the conſtitutional canons of lncceliign, *. is 


polity, | and the law of nations, 


firſt fole — 5 


for ce. 


neceſſity. When in hoſtile times the crown deſeru 


ervened. L£ 
bas been, violated, 570 the 


1 ſelves: were ſo ſenſible, that they 
to vamp up ſome feeble ſnew of a 
puſs: people, while they 
rf m. And, | when 


bliſhed maxim in ciy 
that v one country is united 
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to another in ſuch a' manner, as that one eps it's government 

and ſtates, and the other loſes them; the latter entirely aſſimi- 

Alates or is melted down in the former, and muſt adopt it's laws 
and cuſtoms . And in purſuance of this maxim there hath ever 
. been, ſince a hea gt the ver geo in king Egbert, a general | 
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Fx OM Egbert to the death of Edmund Ironſide, a period of 0 5 _— 
be two hundred years, the crown deſcended regularly, through _ me 1 
z ſucceſſion of fifteen princes. without en deviation ar interrup- = 
| tion; fave only that king Edred thi wy 0 1 
dhe chrone for about nine yrars) in the right ef his "nephews « [ _ 
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throne: continued he tary for thre reigns; when, upon the _ 
death of Hardiknute, the antient Saxon. Tos was reſtored in the: = 
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: Hr was not indeed the true Beir to th e crown, being 
younger brother of king Edmund Ironfide, who had a fon Ed- 
ard, firnamed (ln bis exile) the e — 02 But this. 
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mained in force, he muſt neceſſarily take the crown ſubject to 
thoſe laws, and with all it's inherent properties; the firſt and 
principal of which was it's deſcendibility. Here then we muſt 
drop our race of Saxon kings, at leaſt for a while, and derive 
our deſcents from William the conqueror as from a new ſtock, 
who acquired by right of war (ſuch as it is, yet ſtill the dernier 
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reſort of kings) a ſtrong and "NPI title to the inheritable 


| crown of 8 


Pn CORDINGLY it deſcended from him to his ſons Wil- 
liam II and Henry I. Robert, it muſt be owned, his eldeſt fon, 
was kept out of poſſeſſion by the arts and violence of his brethren ; 
who proceeded upon a. notion, which prevailed for ſome time in 
the law of deſcents, that when the eldeſt fon was already provi- 


ded for (as Robert was conſtituted duke of Normandy by his fa- | 


ther's will) in ſuch a caſe the next brother was entitled to enjoy 
the reſt of their father's inheritance. But, as he died without 


iſſue, Henry at laſt had a Ts title to _ One, whatever r be 


| might 1 at firſt. 


. 


81 E Pp HEN of Blois, wks Sec * Was l the | 


: and of the conqueror, by Adelicia his daughter, and claimed 
the throne by a feeble kind of hereditary right; not as being the 

| neareſt of the male line, but as the neareſt male of the blood 
royal. The real right was in the empreſs Matilda or Maud, the 
daughter of Henry I; the rule of ſucceſſion being (where Wo- 


men are admitted at all) that the daughter of a ſon ſhall be pre- 1 


ferred to the ſon of a daughter. So > Stephen was little bet- 
ter than a mere uſurper; and the empreſs Maud did not fail to 


aſſert her right by the ſword : which diſpute was attended with 


various ſucceſs, and ended at laſt in-a compromiſe, that Stephen 
ſhould keep the crown, but that Henry the fon of Maud on 
3 ſyooped Nute 3 as he afterwards een ingly Re 
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blood, which endeared him till farther to the Engliſh. He was 
lineally deſcended from Edmund Ironſide, the laſt of the Saxon 
race of hereditary kings. For Edward the outlaw, the ſon of 
Edmund Ironfide, had ( befides Edgar Atheling, who died with- 
out iſſue) a daughter Margaret, who. was married to Malcolm 
king of Scotland ; and in her the Saxon hereditary right reſided. 
By Malcolm ſhe had ſeveral children, and among the reſt Matilda 
the wife of Henry I, who by him had the empreſs Maud, the 
mother of Henry II. Upon which atcount the Saxon line is in 
our hiſtories frequently faid to have been reſtored in his perſon : 
though in reality that right ſubſiſted in the ſoxs of Malcolm by 
queen Margaret; bug 'Heory s beſt title _ as heir to p the 


ROOT, 


FR oM Henry II the Crown i deſcended to his eldeſt fon Ri- 
chard I, who dying childleſs, the right veſted in his. nephew 
Arthur, the ſon of Geoffrey his next brother; but John, the 
youngeſt ſon of king Henry, ſeiſed the throne ; claiming, as ap- 
pears from his charters, the crown by hereditary right“: that is 
to ſay, he was next of kin to the deceaſed king, his ſur- 
viving brother ;. whereas Arthur was removed one degree farther, 
being his brother's ſon, though by right of repreſentation he ſtood 
in the place of his father Geoffrey. And however flimzey this 
title, and thoſe of William Rufus and Stephen of Blois, may 
appear at this diſtance to us, after the law of deſcents hath now 
been ſettled for ſo many centuries, they were ſufficient to puzzle 
the underſtandings. of our brave, but unlettered, anceſtors. Nor 
indeed can we wonder at the number of partizans, who eſpouſed 
- the pretenſions of king John in particular ; fince even in the reign 
of his father, king Henry II, it was a point undetermined *, 
whether, even in common inheritances, the child of an elder 
brother ſhould ſucceed to the land in right of repreſentation, or 
the younger ſurviving brother in right of proximity of blood. Nor 
is it to this day decided in the collateral ſucceſſion to the fiefs of 


6 Regui Augliae; ; ae nobis jure compe- "He Wilkins. 35 4- 
tit haereditario.” Spelm. Hif. R. Job. > Glanv. I. 7. c. 3. thi 
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the empire, whether the order of the ſtocks, or the proximity of 
degree ſhall take place.. However, on the death of Arthur and 

his ſiſter Eleanor without iſſue, a clear and indiſputable title veſted 
in Henry III the ſon of John: and from him to Richard the ſe- 
cond, a ſucceſſion of ſix generations, the crown deſcended in the 

true hereditary line. Under one of which race of princes*, we find 

it declared in parliament, that the law of the crown of Eng- 

land is, and always hath been, that the children of the king 

of England, whether born in England, or elſewhere, ought to 

« bear the inheritance after the death of their anceſtors. Which 
<« law, our ſovereign lord the king, the prelates, earls, and ba- 
e rons, and other great men, together with all the commons, in 
«parliament aſſembled, do approve and affirm for eve. 


- Uyron Richard the ſecond's reſignation of the crown, he 
having no children, the right reſulted to the iflue of his grand- 
father Edward III. That king had many children, beſides his 
eldeſt, Edward the black prince of Wales, the father of Ri- 
chard II: but to avoid confuſion I ſhall. only mention three; 
William his ſecond fon, who died without iflue ; Lionel duke of 
Clarence, his third fon; and John of Gant duke of Lancaſter, 
his fourth. By the rules of ſucceſſion therefore the poſterity of 
Lionel duke of Clarence were entitled to the throne, upon the 
reſignation of king Richard; and had accordingly been declared 
by the king, many years before, the preſumptive” heirs of the 
crown; which declaration was alſo confirmed in parliament '. 
But Henry duke of Lancaſter, the ſon of John of Gant, having 
then a large army in the kingdom, the pretence of raiſing which 
was to recover his patrimony from the king, and to redreſs the 
grievances of the ſubject, it was impoſſible for any other title to 
be aſſerted with any ſafety; and he became king under the title 

of Henry IV. But, as fir Matthew Hale remarks”, though the 
people unjuſtly aſſiſted Henry IV ip his uſurpation of the crown, 
yet he was not admitted thereto, until he had declared that he 
Mod. Un. Hiſt. xxx. 512, | I Sandford's geneal. hiſt. 246. | 

* Stat. 25 Edw. III. ſt. 2. zj 8 
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dimes; not as a conqueror, (which he very much inclined: to 

do“) but as a fucceflor, deſcended by right line of the blood royal; 

as appears from the rolls of parliament in thoſe times. And in 
order to this he ſet up a ſhew of two titles: the one upon the 
pretence of being the firſt of the blood royal in the intire male 
line, whereas the duke of Clarence left only one daughter Phi- 
lippa; from which female branch, by a marriage with Edmond 
Mortimer earl of March, the houſe of Vork deſcended: the 
other, by reviving an exploded rumour, firſt propagated by John 
of Gant, that Edmond earl of Lancaſter (to whom Henry's mo- 
ther was heireſs) was in reality the elder brother of king Ed- 
ward I; though his parents, on account of his perſonal defor- 
mity, had impoſed him on the world for the younger: and there- 
fore Henry would be intitled to the crown, either as ſucceſſor to 
Richard II, in. cafe the intire male line was allowed a preference 
to the female; or, even prior to that unfortunate prince, if the 


crown could webs Oye a 1 . an intire male line 
Was ne LT, | 


e as in Edward the third's t time we fd 45 par- 
12 approving and affirming en e of the crown, as be- 
fore ſtated, ſo in the reign of Henry IV they actually exerted 
their right of new-ſettling the ſucceſſion to the crown. And this 
was done by the ſtatute 7 Hen. IV. c. 2. whereby it. is enacted, 

< that the inheritance of the crown and realms of England and 
6 France, and all other the king's dominions, ſhall be fet and re- 
main in the perſon of our ſovereign lord the king, and in the 
4 heirs of his body iſſuing;“ and prince Henry is declared heir 
apparent to the crown, to hold to him and the heirs of his body 
iſſuing, with remainder to lord Thomas, lord. John, and lord 
Humphry, the king s ſons, and the heirs of their bodies reſpec- 

tively. Which is indeed nothing more than the law would have 
done before, provided Henry the fourth had been a rightful king. 

It however ſerves to ſhew that it was then generally underſtood, 
that the king and parliament, had a right to new-model and re- 
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gulate he ſucceſſion to the crown. And we may obſerve, with 


what caution and delicacy. the parliament then avoided declaring 
"any ſentiment of Henry's original title. However fir Edward 


Coke more than once expreſſſy declares”, that at the time of 


paſſing this act the right of the crown was in the deſcent from 
. * and heir of Lionel duke of Clarence. 


N EVE RTHELESS the crown  deſcended- regularly from | 


Henry IV to his ſon and grandſon Henry V and VI; in the latter 
of whoſe reigns the houſe of Vork aſſerted their dormant title; 
and, after imbruing the kingdom in blood and confuſion for ſeven 
years together, at laſt eſtabliſhed it in the perſon of Edward IV. 

At his acceſſion to the throne, after a breach of the ſucceſſion 
that continued for three deſcents, and above threeſcore years, the 


diſtinction of a king de jure, and a king de facto began to be firſt 


taken; in order to indemnify ſuch as had ſubmitted to the lata 
eſtabliſhment, and to provide for the peace of the kingdom by 


confirming all honors conferred, and all acts done, by thoſe who 


were now called the uſurpers, not tending to the diſheriſon of the 


rightful heir. In ſtatute 1 Edw. IV. c. 1. the three Henrys are 
ſtiled, late kings of England ſucceſſively in dede, and not of 
te ryght.” And, in all the charters which I have met with of king 
Edward, wherever he has occaſion to ſpeak of any of the line of 
Lancaſter, he calls them . "ow de FOO. el non de iure, reges 
N ee 


EDPWARD Iv left two ſons di a 1 the eldeſt of 
which ſons, king Edward V, enjoyed the regal dignity for a very 


mort time, and was then depoſed by Richard his unnatural uncle; 


vho immediately uſurped the royal dignity, having g previouſly in- 


ſinuated to the populace a ſuſpicion of baſtardy in the children 
of Edward IV, to make a ſhew of ſome hereditary title: after 
which he is generally believed to have murdered his two nephews; 5: 


upon whoſe "_— the right of the crown ven to their ſiſtex 
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"Pia E . a0 of; ing: Richard 1 gave occafion to 


Henry earl of Richmond to aſſert his title to the crown. A title 


the moſt. remote and unaccountable that was ever ſet up, and 
| which nothing could have given ſucceſs to, but the univerſal de- 


teſtation of the then uſurper Richard. For, beſides that he claimed 


under a deſcent from John of Gant, whoſe title was now exploded, 
the claim (ſuch as it was) was through John earl of Somerſet, a 
baſtard ſon, begotten by John of Gant upon Catherine Swinford. 
It is true, that, by an act of parliament 20 Ric. II, this fon was, 


with others, legitimated and made inheritable to all lands, offices, 
and dignities, as if he had been born in wedlock : but till, with 
an expreſs reſervation of the crown, ** excepta dignitate regali . 


 NoTw1THSTANDING all this, immediately after the battle 


of Boſworth field, he aſſumed the regal dignity ; the right of the 


crown then being, as fir Edward Coke expreſſly. declares *, in 
Elizabeth, eldeſt daughter of Edward IV : and his poſſeſſion was 


_ eſtabliſhed by parliament, held the firſt year af his reign. In the 


act for which purpoſe, the parliament Hos to have copied the 
caution of their predeceſſors in the reign of Henry IV; and there- 


fore (as lord Bacon the hiſtorian of this reign obſerves) carefully 
avoided any recognition of Henry VII's right, which indeed was 


none at all; and the king would not have it by way of new law 
or ordinance, whereby a right might ſeem to be created and con- 


ferred upon him ; 'and therefore a middle way was rather choſen, 
by way (as the noble hiſtorian expreſſes it) of efabliſhment, and 


that under covert and indifferent words, that the inheritance of 
ce the crown ſhould 79%, remain, and abide in king Henry VII and 


_ «« the heirs of his body: thereby providing for the future, and 


at the ſame time acknowleging his preſent poſſeſſion; but not 
determining either way, whether that poſſeſſion was de jure or de 


_ fatto merely. However he ſoon after married Elizabeth of York, 


the undoubted heireſs of the conqueror, and thereby gained ( as 
fir Edward Coke * ä by much his beſt title to the crown. 
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Whereupon the act made iñ his favour was ſo much — 
that it never was printed in our ſtatute books. 
Her n Ar the eighth, the iſſue of this marriage, ſucceeded to 
the crown by clear indiſputable hereditary right, and tranſmitted 
it to his three children in ſucceſſive order. But in his reign we 
at ſeveral times find the parliament buſy in regulating the ſucceſ- ' 
fion to the kingdom. And, firſt, by ſtatute 25 Hen. VIII. c. fa. | 
' which recites the miſchiefs, which have and may enſue by diſ- 
puted titles, becauſe no perfect and ſubſtantial proviſion hath been 
made by law concerning the ſucceſſion ; and then enacts, that | 0 
the crown ſhall be entailed to his majeſty, and the ſons or heirs 
males of his body; and in default of ſuch ſons to the lady Eliza- 
beth (who is declared to be the king's eldeſt iſſue female, in ex- 
cluſion of the lady Mary, on account of her ſuppoſed illegiti- 
macy by the divorce of her mother queen Catherine) and to the 
lady Elizabeth's heirs of her body; and ſo on from iſſue female 
to iſſue female, and the heirs of their bodies, by courſe: of inhe- 
ritance according to their ages, as the crown of England bath been 
accuſtomed and ought to go, in caſe where there be heirs female of 
the fame : and in default of iſſue female, then to the king's right 
heirs for ever. This fingle ſtatute is an eh proof of all the 
four * we at t firſt ſet out with. 920 


Bu r, upon the king! s divorce from Ann Bally, this ſtatute - 
Was, with regard to the ſettlement of the crown, repealed by ſta⸗ 
tute 28 Hen. VIII. c.7. wherein the lady Elizabeth is alſo, as well 
as the lady Mary, baſtardized, and the crown ſettled on the king' 8 
children by queen Jane Seymour, and his future wives; and, in 
defect of ſuch children, then with this remarkable remainder, to 5 
ſuch perſons as the king by letters patent, or laſt will and teſta- 1 - Bm 
ment, ſhould limit and appoint the fame. A vaſt power; but, 8 = 
notwithſtanding, as it was regularly veſted in him by the ſupreme _ _ 
legiſlative authority, it was therefore indiſputably valid. But this 5 - = 
power was never carried into execution; for by ſtatute 3 5sHen. VIII. EI 1 
g. 1. the king's s two daughters are e legitimated again, and the 1 
80 . | crown 
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crown is limited to prince -Edward by name, after that to the 
lady Mary, and then to the lady Elizabeth, and the heirs of their 


reſpective bodies; which ſucceſſion took effect accordingly, being 


indeed no other than the uſual courſe of the Wy with Wee to 


| the WINE of the crown. 


B UT leſt thiete ſhould. remain any En in ae minds of the 
3 through this jumble of acts for limiting the ſucceſſion, 
by ſtatute 1 Mar. p. 2. c. 1. queen Mary's hereditary right to the 


throne is acknowleged and recognized in theſe words: * the 


« crown of theſe realms is moſt lawfully, juſtly, and-rightly de/- 
« cended and come to the queen's highneſs that now is, being the 


cc very, true, and undoubted heir and inheritrix thereof.” And 


again, upon the queen's marriage with Philip of Spain, in the 


| ſtatute which ſettles the preliminaries of that match, the here- 


ditary right to the crown is thus aſſerted and deciied: n 


touching the right of the queen's inheritance in the realm and 


« dominions of England, the children, whether male or female, 


 & ſhall ſucceed in them, according to the known laws, ſtatutes, 


« and cuſtoms of the ſame.” Which determination of the par- 
lament, that the ſucceſſion /ha/l continue in the, uſual courſe, 


ſeems tacitly to imply a power of new-modellin g and altering it, 


in ule; the legiſlature had thought PRs! 


0 N queen Elizabeth's en her right is en in ſtill 
ſtronger terms than her ſiſter's ; the parliament acknowleging *, 
« that the queen's highneſs is, and in very deed and of moſt mere 
« right ought te be, by the laws of God, and the laws and ſta- 


e tutes of this realm, our moſt lawful and rightful ſovereign liege 


« lady and queen; and that her highneſs is rightly, lineally, and 


« lawfully deſcended and come of the blood royal of this realm 


« of England; in and to. whoſe. princely perſon, and to the heirs 
« of her body lawfully to be begotten, after her, the imperial 
«crown and dignity of this realm doth belong.” And in the 


ſame reign, by ſtatute 13 Eliz. c.1. we find the right of . 


; t 1 Mar. p. 2. 8.3. Fa 2 AM Stat, 1 Elia. e. f. 
8 ment 
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ment to direct the ſucceſſion of the crown aſſerted in the moſt 


explicit words. If any perſon ſhall hold, affirm, or maintain 


« that the common laws of this realm, not altered by parliament, 
«.ought not to direct the right of the crown of England; or that 


«the queen's majeſty, with and by the authority of parliament, 


« js not able to make laws and ſtatutes of ſufficient force and va- 
« lidity, to limit and bind the crown of this realm, and the de- 
«ſcent, limitation, inheritance, and government thereof; ſuch 


« perſon, ſo holding, affirming, or maintaining, ſhall during the 


« life of the queen be guilty of high treaſon ; and after her de- 
cc ceaſe ſhall be oy 85 a miſdemeſnor, and forfeit Us 4 225 and 
60 chattels. 


ON the death of queen Elizabeth, without ive, the line of 


Henry VIII became extin&. It therefore became neceflary to re- 
cur to the other iſſue of Henry VII, by Elizabeth of York his 
queen: whoſe eldeſt daughter Margaret having married James 
IV king of Scotland, king James the fixth of Scotland, and of 
England the firſt, 'was is lineal deſcendant from that alliance. 


$0 that in his perſon, as clearly as in Henry VIII, centered all the 
claims of different competitors from the conqueſt downwards, he 


being indiſputably the lineal heir of the conqueror. And, what 
is ſtill more remarkable, in his perſon alſo centered the right of the 
Saxon monarchs, which had been ſuſpended from the conqueſt 
till his acceſſion. For, as was formerly obſerved, Margaret the 
ſiſter of Edgar Atheling, the daughter of Edward the outlaw, 
and granddaughter of king Edmund Ironſide, was the perſon in 


whom the hereditary right of the Saxon kings, ſuppoſing it not 


aboliſhed by the conqueſt, reſided. She married Malcolm king 
of Scotland; and Henry II, by a deſcent from Matilda their 
daughter, is generally called the reſtorer of the Saxon line. But 


it muſt be remembered, that Malcolm by his Saxon queen had i 5 


ſons as well as daughters; and that the royal family of Scotland 
from that time downwards were the offspring of Malcolm and 

Margaret. Of this royal family king James the firſt was the di- 
rect lineal heir, — therefore united in his perſon every poſſible 
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chim by hereditary right to the Engliſh, as well as Scottiſh throne, * 
. the heir both of * and William the OE | 

A ND it is no ier that a prince of more learning than wiſ⸗ 
dom, who could deduce an hereditary title for more than eight 
hundred years, ſhould eaſily be taught by the flatterers of the 
times to believe there was ſomething divine in this right, and 
that the finger of providence was viſible in it's preſervation. 
Whereas, though a wiſe inſtitution, it was clearly a human in- 
ſtitution; and the right inherent in him no natural, but a poſitive 
right. And in this and no other light was it taken by the Eng- 
liſh parliament; who by ſtatute 1 Jac. I. c. 1. did * recognize 
and acknowlege, that immediately upon the diſſolution and de- 
« ceaſe of Elizabeth late queen of England, the imperial crown 
« thereof did by inherent birthright, and lawful and undoubted 
« ſucceſſion, deſcend and come to his moſt excellent majeſty, as 
« being lineally, juſtly, and lewfully; next and ſole heir of the 
* blood royal of this realm.” Not a word here of any right im- 
mediately derived from heaven : which, if it exiſted any where, 
muſt be ſought for among the aborigines of the iſland, the an- 


tient Britons z . whoſe princes indeed ſome have ed to 
ſearch it for him“. . 
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B T, wild and ld as the doQrine of divine right moſt un- 
doubtedly is, it is ſtill more aſtoniſhing, that when ſo many hu- 
raan hereditary rights had centered in this king, his ſon and heir 
king Charles the Girl ſhould be told by thoſe infamous judges, 
who pronounced his unparalleled ſentence, that he was an elective 
prince ; elected by his people, and therefore accountable to them, 
in his own proper perſon, for his conduct. The confuſion, in- 
ſtability, and madneſs, which followed: the fatal cataſtrophe of 
that pious and unfortunate _ will be a _—_— wy, een in 


BY. Elizabeth of York, the mother of « queen deſcent from Gladys FOE fiſter to La 

Margaret of Scotlayd, was heireſs of the ap Jorweth the great, had the true right to 
houſe of Mortimer. And Mr Carte obſerves, the principality of Wales. iii. 70 5 
r in virtue of ird ” 


i | VV favour 


favour of hereditary monarchy to all future ages; as they proved 


at laſt to the then deluded people: who, in otder to recover that 


peace and happineſs which for twenty years together they had 


loſt, in a ſolemn parliamentary convention of the ſtates, reſtored 


the right heir of the crown. And in the proclamation for that 
purpoſe, which was drawn up and attended by both houſes*, they 
declared, that, according to their duty and allegiance, they did 
« heartily, joyfully, and unanimouſly acknowlege and proclaim, 
« that immediately upon the deceaſe of our late ſovereign lord 
« king Charles, the imperial crown of theſe realms did by inhe- 
« rent birthright and lawful and undoubted ſucceſſion deſcend and 
* come to his moſt excellent majeſty Charles the ſecond, as being 


« lineally, juſtly, and lawfully, next heir of the blood royal of this 
«realm : and thereunto they moſt humbly and faithfully did ſub- 


* mit and oblige themſelves, their heirs and poſterity for ever.“ 


Tu us I think it clearly appears, from the higheſt authority 
this nation is acquainted with, that the crown of England hath 
been ever an hereditary crown; though ſubject to limitations by 
parliament. The remainder of this chapter will confiſt princi- 
pally of thoſe inſtances, wherein the parliament has: aſſerted or 
exerciſed this right of altering and limiting the ſucceſſion; a right 
which, we have ſeen, was before exerciſed and aſſerted in the 
reigns of Henry IV, Henry VII, Henry VIII, queen Mary, and 
queen Elizabeth. ee e e | 


Tu x firſt inſtance, in point of time, is the famous bill of ex- 
cluſion, which raiſed ſuch a ferment in the latter end of the reign 


of king Charles the ſecond. It is well known, that the purport 


of this bill was to have ſet aſide the king's brother and preſump- 
tive heir, the duke of York, from the ſucceſſion, on the ſcore 
of his being a papiſt ; that it paſſed the houſe of commons, but 
was rejected by the lords; the king having alſo declared beforehand, 
that he never would be brought to conſent to it. And from this 


tranſaction we may collect two things: 1. That the crown was 


x Com. Journ. 8 May, 1660. | | | 
2 | univer- 
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"= pas univerſally acknowleged to be hereditary; andb+inhigtance in- 
—_— dlefeaſible unleſs by parliament : elſe it had been needleſs to pre- 
- RY fer ſuch a bill. 2. That the parliament had a power to have de- 


3 feated the inheritance: elſe ſuch a bill had been ineffectual. The 
5 commons acknowleged the hereditary right then ſubſiſting; and 


tze lords did not diſpute the power, bor merely the propriety, of 

3 am excluſion. However, as the bill took no effect, king James the 
=_ | ' ſecond ſucceeded to the throne of his anceſtors ; and might have 
. enjoyed it during the remainder of his life, but for his own in- 
1 llſcatuated conduct, which (with. other enen circumſtances) 

5 2 | brought on the revolution in 1688. [12 

—_ Tu x true ground and principle, upon which that memorable 
=. event proceeded, was an entirely new caſe in politics, which had 


= never, before happened in our hiſtory ; the abdication of the reign- 

= iing monarch, and the vacancy of the throne thereupon. It was 
1 © 1 defeazance of the right of ſucceſſion, and a new limitation 
= _ of thecrown, by the king and both houſes of parliament : it was 
* | - the act of the nation alone, upon an apprehenſion that there was 
= „ king in being. For in a full aſſembly of the lords and com- 
5 ; mens, met in convention upon this eue . vacancy, both 
5 . houſes” came to this reſolution ; <« that king James the ſecond, 
e VV « having endeavoured to ſubyert the conſtitution of the kingdom, 


=. ; « by breaking the original contract between king and people ; 
A and, by the advice of jeſuits and other wicked perſons, having 


1 5 V violated the fundamental laws; and having withdrawn himſelf 
= | out of this kingdom; has abdicated the government, and that the 
= —- 40 throne i is thereby vacant. Thus ended at once, by this fudden 
= and unexpected vacancy of the throne, the old line of ſucceſſion; 
= which from the conqueſt had laſted above ſix hundred years, and 


_—— tom the union of the heptarchy in king Egbert almoſt nine hun- 
=_ - dtred. The facts themſelves thus appealed to, the king's endea- 
= 5 vours to ſubvert the conſtitution by breaking the original contract, 
7 * Is his violation of the fundamental laws, and his withdrawing him- 
— : ſelf out of the kingdom, were evident and notorious : and the 
V Os V Com. Journ. 7 Feb, 1688. . 1 
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cConſequences drawn from theſe facts (namely, chat they amounted 
to an abdication of the government ; which abdication did not 
affect only the perſon of the king himſelf, but alſo all his heirs, 

and rendered the throne abſolutely and completely vacant) it 

| belonged to our anceſtors to determine. For, whenever a queſ- 


22 4 


uy 


"EY 
n 4 
+; K 
45 
4 1 
? 3 * 
1 
* * 
© * 
* = 
6 4 8 44 
1 — 
= 4 * ' ry 
+ 
_ 3 a 4 
» © 2 
= ' 
- s P ol 
= * Is 
*YB 
, — 
d 3 
. =S. 
* 
+ = 
' * 
4 - £ 
* 
* 22 
. 
an 
„ % * 
3 
by 
I 6-1 
: > = 
” * } 
=— 
\& 
" N % 
«3 15 
7 
9 * % "| 
k 5 
* 1 
1 
| 
1 
x 5 
4 
1 
or ; 
£8 
| 
% 0 * 


tion ariſes between the ſociety at large and any magiſtrate veſted ; '% 4 
with powers originally delegated by that ſociety, it muſt be = 
decided by the voice of the ſociety itſelf : there is not upon TY 
earth any other tribunal to reſort to. And that theſe conſequen= © 7 | = 
ces were fairly deduced from theſe facts, our anceſtors have fo= «© = 
lemnly determined, in a full parliamentary convention repre= _ 
ſenting the whole ſociety. The reaſons upon which they deci- _ 4 
ded may be found at large in the parliamentary proceedings of 8 5 Ki 
the times; and may be matter of inſtructive amuſement for us Y 
to contemplate, as a ſpeculative point of hiſtory. But care muſt 4 
be taken not to carry this enquiry farther, than merely for inſtruc - 
tion or amuſement. The idea, that the conſciences of poſterity 3 
were concerned in the rectitude of their anceſtors' deciſions, gave 2H 
birth to thoſe dangerous political herefies, which ſo long diſtracted TH. 1 = 

the ſtate, but at length are all happily extinguiſhed. I therefore 0 7 

rather chuſe to conſider this grea t political meaſure, upon the ſo- . = 

5 lid | footing of authority, than to reaſon in it's favour from it's juſ- * 
tice, moderation, and expedience :' becauſe that might imply a 28 

right of diſſenting or revolting from it, in caſe we ſhould think 75 - 

it unjuſt, oppreſſive, or inexpedient. Whereas, our anceſtors ha- 1 
ving moſt indiſputably a competent juriſdiction to decide this great 3 1 

and important queſtion, and having in fact decided it, it is now 1 
become our duty at this diſtance of time to acquieſce in their de- 2 
termination; being born under that eſtabliſhment which was 3 
built upon this foundation, and . 5 by 2 tie, wy nes as J 
well as civil, to maintain it. 

22 22 1 
5 B UT, while we Fr this fundamental tranſaQtion, in point of 

authority, upon grounds the leaſt liable to cavil,” we are bound 
both in juſtice and gratitude to add, that it was conducted with 
a __ and moderation which naturally aroſe from it's-equity ; . 

5 _ Tits | 
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= - 8 chat, however it wight i in ſome-reſpets go beyond the letter of 
= WE our antient laws, (the reaſon of which will more fully appear 
_ = | hereafter * ) it was agreeable to the ſpirit of our conſtitution, and 
=_ © the rights of human nature; and that though in other points 
—_— Long to the peculiar circumſtances of things and perſons) it 
_—— | was not altogether ſo perfect as might have been withed, yet from 
3 3 . thence a new aera commenced, in which the bounds of preroga- 
= . tive and liberty have been better defined, the principles of govern- 
= ment more thoroughly examined and underſtood, and the rights 
—_ of the ſubje& more explicitly guarded by legal proviſions, than 
= 1 8 in any other period of the Engliſh hiſtory. In particular, it is 
85 Vorthy obſervation that the convention, in this their judgment, 
avoided with great wiſdom the wild extremes into which the vi- 
ſionary theories of ſome zealous republicans would have led them. 
They held that this miſconduct of king James amounted to an 
—— — to ſubvert the conſtitution, and not to an actual ſubver- 
1 fion; or total diſſolution of the government, according to the 
—_ . - : ” principles of Mr Locke: which would have reduced the ſociety 
1 N almoſt to a ſtate of nature; would have levelled all diſtinctions 
of honour, rank, offices, and property; would have annihilated 
the ſovereign power, and in conſequence have repealed all poſi- 
Y tive laws; and would have left the people at liberty to have erected 
= a new ſyſtem of ſtate upon a new foundation of polity. They 
1 | therefore very prudently voted it to amount to no more than an 
"Ha : . abdication of the government, and a conſequent vacancy of the 
3 throne ; whereby the government was allowed to ſubfiſt, though 
1 ET the executive magiſtrate was gone, and the kingly office to re- 
= Et main, though king James was no longer king. And thus the 
_— i - conſtitution was kept intire; which upon every ſound principle 
| of government muſt otherwiſe have fallen to pieces, had fo prin- 
cipal and conſtituent a part as the ror wee been Nele. 
ꝑ—p or even ſuſpended. 
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courſe. For, if the throne be at any time vacant (which may 
happen by other means beſides that of abdication ; as if all the 


| bloodroyal ſhould fail, without any ſucceſſor appointed by parlia- 
ment ;) if, I fay, a vacancy by any means whatſoever ſhould hap- 


pen, the right of diſpoſing of this vacancy ſeems naturally to re- 


ſult to the lords and commons, the truſtees and repreſentatives of 
the nation. For there are no other hands in which it can fo pro- 


perly be intruſted ; and there is a neceſſity of it's being intruſted 


ſomewhere, elſe the whole frame of government muſt be diſſol- 
ved and periſh. The lords and commons having therefore deter- 
mined this main fundamental article, that there was a vacancy of 
the throne, they proceeded to fill up that vacancy in ſuch manner 
as they judged the moſt proper: And this was done by their de- 
claration of 12 February 1688 U, in the following manner : that 
„William and Mary, prince and princeſs of Orange, be, and be 
« declared king and queen, to hold the crown and royal dignity 


4 during their lives, and the life of the ſurvivor of them; and 


« that the ſole and full exerciſe of the regal power be only in, 
« and executed by, the faid prince of Orange, in the names of 
« the faid prince and princeſs, during their joint lives; and after 
« their deceaſes the ſaid crown and royal dignity to be to the heirs 
*« of the body of the ſaid princeſs; and for default of ſuch iſſue 
« to the veiled Anne of Denmark and the heirs of her body; 


« and for default of ſuch iſſue to the Ros of the oP of the faid 
a4 ider of Orange. 


PrRRHAPs, upon the nn before eſtabliſhed, the conven- 
tion might (if they pleaſed) have veſted the regal dignity in*a fa- 
mily intirely new, and ſtrangers to the royal blood: but they were 
too well acquainted with the benefits of hereditary ſucceſſion, and 


the influence which it has by cuſtom over the minds of the people, 


to depart any farther from the antient line than temporary neceſſity 
and ſelf-preſervation required. They therefore ſettled the crown, 
firſt on king William and queen Mary, king James's eldeſt daugh- 


"es for their Joint lives; then on the ſurvivor of them ; and "en , 


Com. Journ, 12 Feb. 1688. 
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1 . William, who was the- grandſon of Charles the firſt, and nephew 
3 | _aswela 


1 | daughters queen Mary .and queen Anne. It would have ſtood 
* 1 thus: queen Mary and her iſſue; queen Anne and her iſſue; king 


=. : who alone had the regal power; and king William was blake 
OM preferred to queen Anne, though his 


we E | hopes of 
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x the iſſue of queen 1 failure of ſuch iſſue, it 5 
- 


„ limited to the princeſs AD king James's ſecond 


f hter, and | 
ER. per iſſue; and laſtly, on ff 


ure of that, to the iſſue of king | 


ſon in law of king James the ſecond, being. the ſon of 
8 ſiſter.” This Takao included all the proteſtant. 
EY poſterity of king Charles I, except ſuch other iſſue as king James 
1 might at any time have, which was totally omitted thr 


of a popiſh ſucceſſion. And this order of ſucceſſion took effect 
accordingly. VF 


1 * * 
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. | nn e princes therefore, William, queen Mary, 
. and queen Anne, did not take the crown by hereditary right or 
| TO  deſeent, but by way of donation or purchaſe, as the lawyers call 
4 it ; by which they mean any method of acquiring an eftate other- 

© | wiſe than by deſcent. The new ſettlement did not merely conſiſt 
: in excluding king James, and the perſon pretended to be prince 
5 . _—_ - Wales, and then ſuffering the crown to deſcend in the old he- 
| y chanel: for the uſual courſe of deſcent was in ſome i in- 
. ſtances broken through; and yet the convention ſtill kept it in 
wy 155 their eye, and paid a great, though not total, regard to it. Let 
5 | | us ſee how the ſucceſſion would have ſtood, if no abdication had 
EE 5 happened, and king James had left no other iſſue than his two 


\ 


. William and his iſſue. But we may remember, that queen Mary 
| was only nominally queen, jointly with her huſband king W 


h his iſſue was poſtponed to hers. 
x N Clearly therefore theſe princes were ſucceſſively in poſſeſſion off | 


: the er own by a title ferent from the uſual courſe of deſcent. . — | 


5 Ix Was towards the end of king William's reign, when, all 
: ſurviving iſſue from any of theſe princes died with 


_— the duke of Gloceſter, that the king and parliament thought it 
AA neceſſary again to exert their power of limiting and appointing 
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which muſt have enſued upon their d 
ſion was made at the revolution, 
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the ſucceſſion, in order to prevent another vacancy of the throne; | 


- 


s, as no r provi- „5 
for the iſſue of king Wil- ä 

queen , and queen Anne. The parliament had pre- e |  » 
— IW. & M. ſt. 2. c. 2. enacted, that evi 
perſon who ſhould be reconciled to, or hold communion with, | 
the ſee of Rome, ſhould profeſs the \popiſh religion, or ſhould TS . 
a ere excluded and for ever incapable to in- 9 

or * 5ch — and that in ſuch 


—— 
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tlie ſame, in 
munion, profeſſing, or m | act ; 1 
therefore conſiſtently with themſelves, and at the ſame time paß 10 3 
s much regard to the old hereditary line as their former reſolu- x „ 

th their eyes on the princeſs Sophia, | = 
Hanover, the moſt accompliſhe! 
or, upon the ing ex! 
the firſt, the old law of 


ad the naſe Sophia, being the daughter of Elizabeth queen ; | „ 

ne the ingeſt daughter of James the — 
yal, who was not incapa- TO 8 
On her therefore, and _ 
the remainder of the _ 
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to the potion of e crown, ſhould EY 
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* Sendford, in hit genealogical l „ Mia, yt, the firſt was reputed the! moſt | ä 


of the. princeſſes "Llizabetk, 1 ouiſa, and : the laft one 'of the moſt accompliſhed ladies | LO 1 "oy 
ophia, daughters of che queen of Bohe- SS Europe. . ** N fs 4 7 7 75 855 5 0 
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—— afterwards 
in James the firſt's time the two ſtocks united, 
till the vacancy of the throne in 1688: now it is the 
the inheritance was veſted by the new 


crown went to the next heir without any reſtriction: but now, 
upon the new ſettlement, the inheritance is conditional, being li- 


f the church of England, and are mar- 
ried to none but proteſtantz. 
117100 hol id 


only, of the body of the princeſs Sophia, as 


” 


AND in this due medium conſiſts, I apprehend, .t 
Ritutional notion of the right of ſucceſſion. to the im crown 
of theſe Tho extremes, between which it ſteers, are 
each of them equally deſtructive of thoſe ends for which ſocieties 
were formed and are kept on foot. Where the magiſtrate, upon 
every ſuoceſſion, is elected by the people, and may by the expreſs 
proviſion of the laws be depoſed (if not. ) by his ſubjects, 
this may ſound. like e perfection of liberty, and look well 
enough when delineated on paper: but in practice will be ever 
productive of tumult, contention, and anarchy. And, on the 
other hand, diyine indefeaſible hereditary right, when coupled 
with the doctrine of unlimited paſſive obedience, is ſurely of all 

and dreadful. But when 


- 


the al ſtock, is cloſely interwoven with thoſe liberties, which, 
we have ſeen in a | r, a | 
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er queen regent, queen conſort, 
_— LOG waere or 3 1s 


1 duties, as if ſhe had been a __ 
is W. . by 


2 


nn che entrance of the laſt chapters: 


— > * 


tives above other women 


K >, 411 AD Fl 


continues. For the queen is of ability to purchaſe lands, 


CE other acts of ownerſhip, without the concurrence of her lord; 
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e f.3..c.1. But the queen conſort is the wife of 
mee reigning king; and ſhe by virtue of her marriage is partici- 


"I /_ bicendpt and diſtinct from 
_ > | other married women, ſo cloſely con- 
—_ nected as to have loſt all egal or ſeparate exiſtence ſo long as the 


ZZZ and to convey them; to make leaſes, to grant copyholds, and do 


3 which no other married woman can do: a privilege as old as the 


Ch. 4. J of . Pungons. 
Saxon acra*®. She is alſo capable of taking a grant from the king, 
which no other wife is from her huſband ; and'in this particular 
ſhe agrees with the auguſta, or piiſſima regina conjux divi n 
toris of the Roman laws; who, according to :Juſtinian *, was 


equally capable of making a grant to, and receiving one from, the 
emperor. The queen of England hath ſeparate courts and officers 


diſtinct from the king's, not only in matters of ceremony, but even 


of law; and her attorney and ſolicitor general are intitled to a 
place within the bar of his majeſty's courts, together with the king's 


| counſel ©, She may alſo ſue and be ſued alone, without joining 


her huſband. She may alſo have a ſeparate property in goods as 


well as lands, and has a right to diſpoſe of them by will. In 


| ſhort, ſhe is in all legal proceedings looked upon as a feme ſole, 
and not as a feme covert; as a fingle, not as a married woman. 


For which the reaſon given by fir Edward Coke is this: becauſe 
the wiſdom of the common law would not have the king (whoſe 
continual care and ſtudy is for the public, and circa ardua regni 
to be troubled. and diſquieted on account of his wife's domeſtic 


affairs; and therefore it veſts in the queen a power of tranſacting 


her own concerns, without the intervention of the king, as if 


the was an unmarried woman. 


LEY 


oh Tus queen hath alſo many exemptions, and minute preroga- 


tives. For inſtance: ſhe pays no toll*; nor is ſhe liable. to any 


amercement in any court b. But in general, unleſs where the law 


has expreſſly declared her exempted, ſhe is upon the ſame footing 
with other ſubjects; being to all intents and purpoſes the king's 
ſubject, and not his equal; in like manner as, in the imperial 
un 65 ' augyfe ide Awe non. ft”. 9 Z 

II E queen hath al. Sins pecuniary ee whicks fem 
her a bin revenue: * in the firſt 1 ſhe is intitled to an 


: oth Sels. Fan. 3 1 42. 75 „ 7 Litt. ay ns 
Cod. 5.16.26. | 1 Finch. L. 185. 3 
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and it is due in the proportion of one tenth 
part more, over and above the intire offering or fine to the 

king; and becomes an de t of record to the queen's ma- 

ʒjeſty by the mere recording the fine. As, if an hundred 1 

of ſilver be given to the king for liberty to take in mortmain, or 
to have a fair, market, park, chaſe, or free warren; there che 
queen is intitled to ten marks in filver, or (what was formerly an 

t denomination) to one mark in-gold, by the name of | 

or aurum regina. But no ſuch payment is due for 

: any aids or fi granted to the king in parliament or convo- 
_-'; nor for fines by courts on offenders, | 

zill ; nor for voluntary preſents to the 

: . moving from to the ſubject; nor for any ſale or 

doontract whereby the preſent revenues or poſſeſſi the crown 
are granted away or diminiſhed v. eee ee eee ee ee 


% 


Tu x revenue of our antient queens, before and ſoon after the 
_ conqueſt, ſeems to have conſiſted in certain - reſervations or rents 

| out of the demeſne lands of the crown, which were expi 
propriated to her majeſty, diſtin from the king. It is 

in domeſday-book, after ſpecifying the rent due to the crown, to | 
add likewiſe the quantity of gold or other renders reſerved to the 
queen. Theſe were frequently appropriated to particular purpo- 
ſes; to buy wool for her majeſty” 8 uſe ?, to purchaſe oyl. for her 
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\ > P pe oy a 4 R 5 ; 7 X - * x. 4 


* Pryn. tor. Ren. wethd. wt procpefitus manerii weniente demina | 
1 12Rep. 21. 4 Inſt. 358. PR (regina) in maner. pragſentaret ei xviil 
„** id. Pryn. 6. Madox. bitt exch. 242. oras denar. ut Eſet ipſa lacto amimo. Pryn. 
: n Bedeferdſcire. Maner. Leſtane redd. per Append. to Aur. Reg. 2, 3. | | 38, 
annum xii lib. &c: ad opus reginae ii unciai o cauſa coadunandi lanam reginae, Domeſd. 9 


— 


ri. Herefordſcirt. In Lene, r, con- ibis. | 
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lamps 7, or to furniſh her attire from head to foot, which was 
frequently very coſtly, as one fingle robe in the fifth year of 


Henry II ſtood the city of London in upwards of fourſcore 


pounds. A practice ſomewhat fimilar to that of the eaſtern 
countries, where whole cities and provinces were ſpecifically aſ 
ſigned to purchaſe particular parts of the queen's apparel *. And, 

for a Farther addition to her income, this duty of queen-gold is 
ſuppoſed to have been originally granted ; thoſe matters of grace 
and fayour, out of which it aroſe, being frequently obtained - 
from the crown by the 


are traces of it's payment, though obſcure ones, in the book of 


domeſday and in the great pipe-roll of Henry the firſt*. In the 


reign of Henry the ſecond the manner of colleQing it appears to 
have been well underſtood, and it forms a diſtin& head in the 
antient dialogue of the exchequer written in the time of that 
prince, and uſually attributed to Gervaſe of Tilbury. From that 
time downwards it was regularly claimed and enjoyed by all the 
queen conſorts of England till the death of Henry VIII; . 

after the acceſſion of the Tudor family the collecting of it ſeems 
to have been much neglected: and, there being no queen conſort 
afterwards till the acceſſion of James I, a period of near ſixty 
years, it's very nature and quantity became then a matter of 
doubt: and, being referred by the king to his then chief juſtices 

and chief baron, their report of it was ſo very unfavorable *, that 
queen Anne (though ſhe claimed it) yet never thought proper to 
exact it. In 1635, 11 Car. I, a time fertile of expedients for 
raiſing Ay on dormant axons in our old records. s (of 


A Ciotias Landon. Pro aleo ad lampad. . . Barr civitas mabier! rediinicalum frae- | 


gizae. Mag. rot. pip. temp. Hen. II. ibid. ear, haec in collum, have Is crines, Ge. Cic. 
5 4 Vicecomes Berkeſcire, vi I. pro cappa r in Verrem. lib. 3. c. 33. 
ginae. (Mag. rot. pip. 19—22 Hen. II. ibid.) t See Madox Diſceptat. epifotar. 74- Prom. 
Conte Lund. cordubanario reginae xxs. Mag. Aur. Regin. Append. 5. 
Rot. 2 Hen. II. Madox hiſt. exch. 419. B. 2. c. 26. | 
r Pro roba ad opus reginat, quater xxl. & ” Mr Prynne, with ſome * 
vi 4. & vii d. Mag. Ret. 5 Hen. II. ibid. 250. reaſon, infinuates, that their reſearches were 
Saler aiunt barbaros reges Perſarum ac * 1 
| Hang. = ory civitates ttribuere, Hoe 


interceſſion of the queen. There 


ab 


a 


ae A 
3 = * - 


which ſhip-mon y was a fatal inſtance). the king, at the 
of his queen Henrietta Maria, iſſued out his writ for levying it; 
b rwards purchaſed it of his conſort. at the price of ten 
1 ounds; finding it, perhaps, too trifling and troubleſome 
to levy. And when after wards, at the reſtoration, by the aboli- 
| ry. tenures, and the fines that were conſequent 
upon them, the little that legally remained of this revenue was 
reduced to almoſt hothing at all, in vain did Mr Prynne, by a 
 freatiſe which does honour to his abilities as a painful and judi 
cious antiquarian, endea vour to excite queen Catherine to revive 


Ax o TRR antient perquiſite 1 queen conſort, 
mentioned by all our old writers“, and, therefore only, worth ö 
notice, is this: that on the taking of a whale on the coaſts, w 
is a royal fiſh, it ſhall be divided. between the king and ueen; t 
bead only being the king's property, and the tail of it the 
De Aurgione 8 72 1. rex ilum Babebit integrum: de * 


ut, et regina caudam. The 


ed by our antient re- 
Y, Was, to furniſh Fay queen's 8 wardrobe with whalebone. 
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ough the queen is in all reſ &s a ſubject, 
yet, in point of the ſecurity of her life and perſon, ſhe is put on 
the ſame footing with the king. It is equally treaſon by the 
ſtatute 25 Edw. II.) to compaſs. o or imagine the death of our lady 
| g's companion, as of the kin himſelf : and to violate; or 
defile, the queen conſort, amounts to the ſame high crime; as 
well in the perſon committing the fact, as in the queen herſelf, 
if conſenting. A law of Henry the eighth * made it treaſon alſc 
for any woman, who was not a.virgin, to marry the king without 
informing him thereof. But this law was ſoon after repealed; it 
_ - treſpaſling too ſtrongly,” as well on natural j juſtice, as fei 
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* BraQton, z. 73. Britton, 01. Fleta, y Pryn. Aur. Reg. 135. 
-£ 1. c. 45 & 46. Sctat. 33 Hen. VIII. c. 21. 
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deſty. If however the queen be accuſed of any ſpecies of trea- 1 | 
ſon, + ſhall (whether conſort or dowager) be. tried by the houſe 
lu peers, as queen Ann Boleyn was in 28 Hen. VIII. | 


* , 
. * . 


TRE huſband of a queen regnant, as prince George of Den- EY | 
mw Ns on, WE ect; and may be guilty of | 5 
zainſt her: but, in the inſtance of conjug fidelity, | 
reſtrictions. For which the 
; dw — to · be. that, if a queen conſort is unfaithful to the „„ 
royal bed, this may debaſe or baſtardize the heirs to the crown; 
f eber e e 10 
huſband to a queen reg nannt. a 
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A QUEEN 

3 moſt of the privileges belonging to her as queen conſort. 

But it is not high treaſon to conſpire her death; or to violate her N 
chaſtity, for the ſame reaſon as was before 1 1 
ſucceſſion to the crown is not thereby endangered. Vet ſtill, pro © 

dAignitate regali, no man can marry a queen dowager without ſpe- — Rm 
cCioal licence from the king, on pain of forfeiting his lands and - 
goods. This fir Edward Coke tells us was enacted in parliament 
in 6 Hen. M, though the ſtatute be not in print. But ſhe, though 

en ann er mien dower after the king's de- . 5 

miſe, which no other alien iss. A queen dowager, when mar- \ 
ried again to a ſubject, doth not loſe her regal dignity, as peereſſes — 
dowager do their peerage when they marry commoners. For Ka H ; 
queen dowager of Henry V, though ſhe married a pri 

vate gentleman, Owen ap Meredith ap eodore, commonly called 4 
Owen Tudor; yet, by the name of Katherine queen of England, . | 
maintained an action againſt the biſhop of Carlifle. And ſo the — 

| queen of Navarre marrying with Edmond, | | F 

ward the firſt, maintained an action | 

qucen of Navarre * 
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* 2Infſt. 18. 70 2 Inſt, 30. OL A 7 5 8 | 
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Book I. 
Tn prince of Wales, or heir apparent to the crown, and alſo 
bis royal conſort, and the princeſs royal, or eldeſt daughter of the 
ng, are likewiſe peculiarly regarded by the laws. For, by ſta- 
tute 25 Edw. III, to compaſs or conſpire the death of the former, 
or to violate the chaſtity of either of the latter, are as much high 
| treaſon, as to conſpire the death of the king, or violate the chaſ- 
tity of the queen. - And this upon the fame reaſon, -as was before 
given; becauſe the prince of Wales is next in ſucceſſion to the 
crown, and to violate his wife might taint the blood royal with 
baſtardy: and the eldeſt daughter of the king is alſo alone inhe- 
. ritable to the crown, in fail ure of iſſue male, and therefore more 
© aha by the laws than any of her younger ſiſters ; inſomuch 
that upon this, united with other (feodal) prineiples, while our 
= tenures were in force, the king might levy an aid for 
1 his eldeſt daughter, and her only. The heir apparent 
y made prince of Wales and: earl of Cheſter, 
I-creation, and inveſtiture ; but, being the king's eldeſt 
| fon, he is by inheritance duke of Cornwall, without any new | 
creation *. . W R 4 e 


* 1 5 L n ; 9 1 
? * : 6 "8: . l 
1 * 1 * 
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Tn: x younger ſons and daughters of the king, who are not in 


immediate line of Steel bn, are little farther ed by 
laws, than to give them precedence before all peers and pub- 


lic officers as well eccleſiaſtical as temporal. This is done by the 
ſtatute 31 Hen. VIII. c. 10. which: enacts that no perſon, except. 
the king s children, ſhall preſume to fit or have place at the ſide 
ff the cloth of eſtate in the parliament chamber; and that cer- 
tain great officers therein named ſhall have precedence above all 
| dukes, except only ſuch as ſhall happen to be the king's ſon, 
© brother, uncle, ing (which fir — Coke? erer to 
dion or 1 And in 
1718, upon a queſtion referred to all the en, by g Georgel, 
it was reſolved by the opinion of ten againſt the other two, that 
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the education and care of all the king's grandchildren while mi- 
nors, and the care and approbation of their marriages, when 
grown up, did belong of right to his majeſty as king of this 
realm, during their father's life. And this may ſuffice for the 
notice, taken by law, of his majeſty's royal family. | 
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NCILS B£L0NGING. To THE KING. 


HE third point of view, in which we are to conſider the 
king, is with regard to his councils. For, in order to aſſiſt 
him in the diſcharge of his duties, the maintenance of his dig- 
nity, and the exertion of his prerogative, the law hath aſſi gned 
im a diverſity of councils to adviſe with. Y e 
1. Tx firſt of theſe is the high court of parliament, whereof 
we have already treated at large. 


. 


- 
* 


- 
* 


2. SECONDLY, the peers of the realm are by their birth he- 
reditary counſellors of the crown, and may be called together by 
the king to impart their advice in all matters of importance to 
the realm, either in time of parliament, or, which hath been 
their principal uſe, when there is no parliament in being. Ac- 
cordingly Braton *, ſpeaking of the nobility of his time, ſays 
they might properly be called © conſules, a conſulendo ; reges enim 
„ tales fibt afſoctant ad conſulendum. And in our law books it is 
laid down, that peers are created for two reaſons; 1. Ad conſulen- 
dum, 2. Ad defendendum regem: for which reaſons the law gives 
them certain great and high privileges; ſuch as freedom from 


* 


arreſts, &c, even when no Parliament! is ſitting: becauſe the law 
® Co. Litt. 110. Rep. 34. 9 Rep. 49. 12 Rep. 96. 
* J. 1. e. 8. . | % 9.2 
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| intends, that they are always affiſting the king with their counſel. 
for the commonwealth ; or Rong the realm in AE by their 


nn and valour. 


Ixs TAN CES of conventions of the peers, to adviſe the king, 
have been in former times very frequent ; though now fallen into 
diſuſe, by reaſon of the more regular ' meetings of parliament. 


Sir Edward Coke © gives us an extract of a record, 5 Hen. IV, 
concerning an exchange of lands between the king and the earl 


of Northumberland, wherein the value of each was agreed to be 


ſettled by advice of parliament (if any ſhould be called before the 


feaſt of St Lucia) or otherwiſe by advice of the grand council (of 


peers) which the king promiſes to aſſemble before the ſaid feaſt, 
in caſe no parliament ſhall be called. Many other inſtances of 


this kind of meeting are to be found under our antient kings 


=> 


though the formal method of convoking them had been ſo long 


left off, that when king Charles 1 in 1640 iſſued out writs under 


the great ſeal to call a great council of all the peers of England 


to meet and attend his majeſty at York, previous to the meetin 2 


of the long parliament, the earl of Clarendon * mentions it as a 
new invention, not before heard of; that is, as he explains kit 


ſelf, ſo old, that it had not been practiced in ſome hundreds of 
But, though there had not ſo long before been an inſtance, 


nor ; ha there been any ſince, of aſſembling them in ſo ſolemn a 


manner, yet, in caſes of emergency, our princes have at ſeveral 


times thought proper to call for and conſult as many of the no- 


bility as could eaſily be got together: as was particularly the caſe 


with king James the ſecond, after the landing of the prince of 


Orange; Rn with the prince of Orange himſelf, before he called 


that convention. eee We afterwards called _ to an 
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beeilen this general meeting, it is_uſinlly looked upon to 


be the right of each particular peer of the realm, to demand an 


audience of the king, and to lay before him, with ud and | 
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ach. 0 matters as he ſhall judge ieee to the pub⸗- 
"© weal. And therefore, in the reign of Edward II, it was made | 
an article of impeachment in parliament againſt the two Hugh 
Spencers, father and ſon, for which they were baniſhed the king- 
dom, © that they by their evil covin would not ſuffer the great men 

e of the e "ws king's good counſellors, to ſpeak with the 
« king, or to come near him ; but only in the preſence and hear- 
« ing of the ſaid Hugh the father and Hugh the ſon, or one of 

es them, ahd at their will, and according en things as mw 
e ſed them *" 


5 A THIR D council belongin g the king, are, e to fr | 
Edward Coke =, his judges of = . of law, for law matters. 
And this appears frequently in our ſtatutes, particularly 14 Ed. III. 

c. 5. and in other books of law. So that when the king's coun- 
cil is mentioned generally, it muſt be defined, particularized, and 

' underſtood, ſecundum ſubjectam materiam ; and, if the ſubject be 
of a legal nature, then by the king's council is eee his 
council for matters of law ; namely, his judges. Therefore when 
by ſtatute 16 Ric. II. c. 5. it was made a high offence to import 
into this kingdom any papal bulles, or other proceſſes from Rome; 
and it was enacted, that the offenders ſhould-be attached by their 
bodies, and brought before the king and his council to anſwer for 

ſuch offence ; here, by the expreſſion of - king's council, were un- 

derſtood the king's judges of his courts of. juſtice, the ſubject 
matter, being legal: this. eing' the general wu: of ee 
the word, council *. a N 


PR Bur the 3 council bans, to the king is | his 
privy council, which is generally called, by way of eminence, 
the council. And this, according to ſir Edward Coke's deſcription 
of it, is a noble, honorable, and reverend aſſembly, of the king 
and ſuch as he wills to be of his pri ivy council, in the king's court 
ns, The king's 5 will i 18 the fol conſtituent of a privy conn+ 
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ſellor; and this alſo regulates their number, which of antient 

time was twelve or thereabouts. Afterwards it increafed to ſo 

large a number, that it was found inconvenient for ſecreſy and 
diſpatch ; and therefore king Charles the ſecond in 1679 limited 
it to thirty: whereof fifteen were to be the principal officers of 

ſtate, and thoſe to be counſellors, virtute officii; and the other 

fifteen were compoſed of ten lords and five commoners of the 

king's chooſing . But fince that time the number has been much 
augmented, and now continues indefinite.- At the ſame time alſo, 

the antient office of lord preſident of the council was revived in 

the perſon of Anthony earl of Shaftsbury ; -an officer, that by the 
- ſtatute of 31 Hen. VIII. c. 10. has precedence next after the lord 

chancellor and lord treaſurer. 


Pai IVY boni Bort are made * the king's nomination, without 
either patent or grant; and, on taking the neceſſary oaths, they 
become immediately privy counſellors dating the life of the king 
_n chooſes them, but 11 to removal at his difcretion. | 


Tux duty of a privy counſellor appears n the oath of office, 

vhich conſiſts of ſeven articles: 1. To adviſe the king according 
to the beſt of his cunning and diſeretion. 2. To adviſe for the 
king's honour and good of the public, without partiality through 
affection, love, meed, doubt, or dread. 3. To keep the king's 
counſel ſeeret. 4. To avoid corruption. 5. To help and ſtrengthen. 
the execution of what ſhall be there reſolved. 6. To withſtand 
all perſons who would attempt the' contrary. And, laſtly, in ge- 
neral, 7. To obſerve, keep, and do all that a N and true 
counſellor ought to do to his ſovereign lord. 


TH E power of the privy council i is to enquire into all offences 
againſt the government, and to commit the offenders into cuſto- 


dy, in order to take their trial in ſome of the courts of law. But 
their juriſdiction is only to enquire, and not to puniſh : and the 
perſons committed by them are entitled to their habeas a by 
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8 16 Car. IL c. 10. as wk as if committed by a an ordinary | | 
juſtice of the peace. And, by the' ſame ſtatute, the court of 4 
ſtarchamber, and the court of requeſts, both of which conſiſted 

of privy counſellors, were diffolved ; and it was declared illegal 

for them to take cognizance of any matter of property, belong-- 

ing to the ſubjects of this kingdom. But, in plantation or admi- 

ralty cauſes, which ariſe out of the juriſdiction of this kingdom, 

and in matters of hanacy and idegey (being a ſpecial flower pe: the 
prerogative) with regard to theſe, although they may, eventually 

involve _queſtions of extenſive property, the privy council conti- 

nues to have cognizance,. being the court of appeal in ſuch cau- 

. 5 ſes: or, rather, the appeal lies to the 3 8 wo crock kindels, aſ- 

3 . — N his privy council. Ae x * * Ce A 

1 YC As to the inn of members to off is board: any na- 
Z ä born ſubject of England is capable of a member of 

= the privy council 3 taking the proper oaths. for. Free of the 

1 5 government, and the teſt for ſecurity of the church. But, in or- 

=_ | der to prevent any perſons under foreign attachments from inſi- 

A . - ____, Nuating themſelves into this important truſt, as happened in the 
rein of king William in many inſtances, it is enacted by the act 


1 : | of ſettlement v, that no perſon born out of the dominions of the 
—_ - crown-of England, unleſs born of Engliſh. parents, even though . 
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| T Tas e of: privy en as 1 conſiſt prinei· 
1 8 pally in the ſecurity which the law has given them againſt at- 
—_— ED ſtempts and conſpiracies to deſtray their lives. For, by ſtatute 
—_— A] . 3 Hen. VII. c. 14. if any of the king's ſervants, of his houſhold, 
= 7 5 conſpire or imagine to take n ihe A yo ati counſellor, it 
—_— i felony, though nothing be And the reaſon of 
—_  --. | making this ſtatute, fir Edward Coke“ ly us, was becauie ſuch 
= _. . #ſervants have greater and readier means, either by night or -by 
__ rl day, to deſtroy ſuch as be of great vp and near. about wn 
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— 


n + £65 
N CEO Bs 
Y K . 

4 þ 8 


I 


ot; V JED 
\ 


„ 


1 8 
L id * 
4 * \ * e 5 
3 > oo 3 : * 4 4 2 ö ; Re { 
£ . 1 5 
x $ 4 1 N *, . 
[ p 19 8 . , 8 . N 5 ; 
- * TEE 5 4 - — ww 4 
n | | 2. | 
—. 8 Sp 25 *> - = 2 * 
_— - , . : p - C 5 . 
: . ve it . 2 3 7 i © 
[1 5 8 . 
-& K 5 5 - 8 1 
8 3 k . - ö . 
- 4 a 1 if ” : - N 
* : " 
f 
o + 


1 r 


* 


Sib: Se 


© "7 of PERSONS. | 225 


king: and ſuch a conſpiracy was, juſt before this parliament, made 
by ſome of king Henry the ſeventh's houſhold ſervants, and great 
miſchief was like to have enſued thereupon. This extends only 
to the king's menial ſervants. But the ſtatute 9 Ann. c. 16. goes 
farther, and enacts, that any perſons that ſhall unlawfully attempt 
to kill, or ſhall unlawfully - finale, and ſtrike, or wound, any privy 


counſellor in the execution of his office, ſhall be felons, and ſuffer 


death as ſuch. This ſtatute was made upon the daring attempt 
of the fieur Guiſcard, who ſtabbed Mr H arley, afterwards earl 
of Oxford, with a penknife, when under examination for high 


crimes in a committee of the privy council. ET 


* 
* — 


Tur diſſolutian of the privy council depends upon the king's. 


pleaſure; and he may, whenever he thinks proper, diſcharge any 
particular member, or the whole of it, and appoint another. By 
the common law alſo it was diſſolved % facto by the king's de- 
miſe; as deriving all it's authority from him. But now, to pre- 
vent the inconveniences of having no council in being at the ac- 
ceſſion of a new prince, ſis enacted by ſtatute 6 Ann. c. 7. that 
the privy council ſhall continue for fix months after the demiſe 


of the crown, unleſs ſooner determined by the ſucceſſor, . __ 
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who has reigned fince the year 1688. 
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CHAPTER THE SIXTH, 


PROCEED next to the duties, incumbent on the king by our 
. conſtitution ; in conſideration of which duties his dignity and 
prerogative are eſtabliſhed by the laws of the land : it being a 
maxim in the law, that protection and ſubjection are reciprocal *. 
And theſe reciprocal duties are what, I apprehend, were meant by 
the convention in 1688, when they declared that king James had 
broken the original contract between king and people. But how- 
ever, as the terms of that original contra& were in ſome meaſure 
diſputed, being alleged to exiſt principally in theory, and to be 


.only deducible by reaſon and the rules of natural law ; in which 


deduction different underſtandings might very conſiderably differ; 
it was, after the revolution, judged proper to declare theſe duties 
expreſſly; and to reduce that contract to a plain certainty. So 
that, whatever doubts might be formerly raiſed by weak and ſcru- 
pulous minds about the exiſtence of ſuch an original contract, they 
muſt now entirely ceaſe ; eſpecially with regard to every prince, 


Tu E principal duty of the king is, to govern his people ac- 
cording to law. Nec regibus infinita aut libera Potgſtas, w was the 
conſtitution of our German anceſtors on the continent*. And this 


is not only conſonant to the Principles of nature, of liberty, of 


27 Rep. 5. . . : D Tac, de M. G. c. 7. | 
. V reaſon, 
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reaſon, and of ſociety, but has always been eſteemed an expreſs 


part of the common law of England, even when prerogative was 


at the higheſt. « The king,” faith Bracton“, who wrote under 


Henry III, « ought not to be ſubject to man, but to God, and to 


« the law; for the law maketh the king. Let the king therefore 
< render to the law, what the law has inveſted in him with re- 
e gard to others; dominion, and power : for he is not truly ring 


« where will and pleaſure rules, and not the law.” And again“; 


« the king alſo hath a ſuperior, namely God, and alſo the law. f 


« by which he was made a king.” Thus Bracton: and Forteſcue 
alſo ©, having firſt well diſtinguiſhed between a monarchy. abſo- 
lutely and deſpotically regal, which is introduced by conqueſt and 
violence, and a political or civil monarchy, which ariſes from 


mutual conſent ; (of which laſt ſpecies he aſſerts the government 


of England to be) immediately lays it down as a principle, that 


the king of England muſt rule his people according to the de- 
t crees of the laws thereof: inſomuch that he is bound by an 
' <«* oath at his coronation to the obſervance and keeping of his own 
< laws.” But, to obviate all doubts and difficulties concerning 
this matter, it is expreſſly declared by ſtatute 12 & 13 W. III. c. 2. 
that the laws of England are the birthright of the people there- 
of; and all the kings and queens who ſhall aſcend the throne 
< of this realm ought to adminiſter the government of the ſame 

according to the ſaid laws; and all their officers and miniſters 
 *< ought to ſerve them reſpectively according to the ſame : and 
< therefore all the laws and ſtatutes of this realm, for ſecuring 


cc the eſtabliſhed religion, and the rights and liberties of the people 
* thereof, and all = laws and ſtatutes of the ſame now in force, 


« are by his majeſty, by and with the advice and conſent of the 
lords ſpiritual and temporal and commons, and by . of 
* ſame, rated and confirmed accordingly.” 


AND, as to the terms of the ori 2 contract: 3 [ALA 
and people, theſe 1 apprehend to ho now couched in n che corong- 
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tion oath, which by the ſtatute 1 W. & M. ſt. 1. e. 6. is to be 
adminiſtred to every king and queen, who ſhall ſucceed to the 
imperial crown of theſe realms, by one of the archbiſhops or 
_ biſhops of the realm, in the preſence of all the people; who on 
their parts do reciprocally take the oath of allegiance to the crown. 
This coronation ork is conceived in the following terms: : 


« The archbiſhop or bi 72 ſhall fay, Will you Aa promiſe 
e and ſwear to govern the people of this kingdom of England, 
* and the dominions thereto belonging, according to the- ſtatutes 
« in parliament agreed on, and the laws and cuſtoms of the ſame? 
* — 7. be king or queen ſhall fay, I any en ſo to do. 


Ni « Archbiſhop or biſhop. Will you to your power cauſe law a 
* juſtice, in mercy, to be executed in all your JONI 2— 
ba KAY . 1 will. 


5 Archbiſhop or biſhop. Will you to EM utmoſt of your power 
* maintain the laws of God, the true profeſſion of the goſpel, 
and the proteſtant reformed: religion eſtabliſhed- by the law ? 
And will you preſerve unto the biſhops and clergy of this realm, 
and to the churches committed to their charge, all ſuch rights 
and privileges as by law do or ſhall appertain unto them, or 
0 — of OE 15 — Ning or queen. All this I promiſe. to do. | 


" After chi the king or queen ; laying bis or her bund upon the 
Holy goſpels, ſhall ſay, The things which I have here before pro- 
1 miſed I will mga and _ ſo help me God.. And. then. 

— . kiſs the book: 1 


Tu 18 is the PIR, of the coronation oath, as it is now: pre- 
ſcribed by our laws: the principal articles of which appear to be 
at leaſt as antient as the mirror of juſtices*, and even as the time 
of Bracton ?: but the wording of it was changed at the revolu- 
tion, becauſe (a the ſtatute alleges) the oath itſelf had been 
. ths. OW: 
| Ps. . framed _ 


FPS r 88 


2 7 fy * \ s 
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| framed in doubtful words and expreſſions, with relation to antient. 
- laws and conſtitutions at this time unknown. However, in what: 
form ſoever it be conceived, this is moſt. indiſputably a funda- 
mental and original expreſs contract ; 
of protection is impliedly as much incumbent on the ſovereign 
before coronation as after: in the ſame manner as allegiance to 
the king becomes the duty of the ſubject immediately on the 
deſcent of the crown, before he has taken the oath of allegiance, 
or whether he ever takes it at all. 
| ſubje& will be conſidered in it's proper place. At preſent we are 
only to obſerve, that in the. king's part of this original contract 
are expreſſed all the duties-that a monarch can owe to his people; 
viz. to govern according to law : to execute judgment. in mercy : 


and to maintain the eſtabliſhed religion. e, reel. 


A In the old folio eas of. the ſta- 
tutes, printed by Lettou and Machlinia in 
the reign of Edward IV, ( penes me) there is 
preſerved a copy of the old coronation oath ;. 
which, as the book is extremely ſcarce, I 
will here tranſcribe. Ceo ef Ie ſerement que 
le roy jurre a ſoun coronement : que il gardera- 
er meintenera lem droitez et lea franchiſez de 

feynt eſgliſe. grauntez auncienment de droite 
roys chriſtiens d Engletere, et quil gardera toute 
ſex terrex honoures vt dignitees droiturelx et 
 franks del coron du roialme d Engletere en tout 
maner dentierte ſanz null maner damenuſement, 


though doubtleſs the duty 


This reciprocal duty of the 


et lex droitez diſpergex dilapidez on. perduz de 
la corone a ſoun poiair reappeller en launcien 
eftate, et quil gardera le peas de ſeynt eſęliſe et 
al clergie et al people de bon accorde, et quil face 
faire en toutes ſez jugementez owel et droit 
Juſtice oue diſcrecion et miſericorde, et quil graun- 
tera a tenure lez leyes et cuſtames du roialme, et 
a ſoun poiair les face garder et affermer que 
lex gentez du people a vont faitez et efliex,, et les 
malweys leyx et cuſtumes de tout ouflera, et ferme 
peas et eftablie al people de ſoun roialme en ceo. 

. garde eſgardera a ſoun poiair: come Dieu lay. 
aide. Tit. ſacramentum regis. fol. m. ). 
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CHAPTER THE SEVENTH. 


Or THE, KING. PREROGATIVE. 


T was obſerved in a former chapter *, 2 that one of the princi- 


pal bulwarks of civil liberty, or (in other words) of the Bri- 
tiſh conſtitution, was the limitation of the king's prerogative by 
bounds ſo certain and notorious, that it is impoſſible he ſhould 
ever exceed them, without the conſent of the people, on the one 
hand; or without, on the other, a violation of that original con- 
tract, which in all ſtates impliedly, and in ours maſt expreſſly, 
ſubſiſts between the prince and the ſubject. It will now be our 
buſineſs to conſider this prerogative minutely ; to demonſtrate it's 
neceſſity in general; and to mark out in the moſt important in- 
ſtances it's particular extent and reſtrictions: from which conſider- 
ations this conclufion will evidently follow, that the powers which 
are veſted in the crown by the laws of England, are neceſſary for 
the ſupport of ſociety; and do not intrench any farther on our na- 


tural liberties, than is expedient for the maintenance of our civil. 


THERE cannot be a ſtronger proof of that genuine frei, 
which is the boaſt of this age and country, than the power 'of 
diſcuſſing and examining, with decency and reſpect, the limits of 
the king's prerogative. A topic, that in ſome former ages was 
thought too delicate and ſacred to be profaned by the pen of a 
ſubject. It was ranked among the arcana imperii; and, like the 


2 chap. 1. Page 137. 


Wee 
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myſteries of the bona dea, was not ſuffered to be pried into by any 
but ſuch as were initiated in it's ſervice: becauſe perhaps the exer- 
tion of the one, like the ſolemnities of the other, would not bear 
the inſpexion of a rational and ſober enquiry. The glorious queen 
Elizabeth herſelf made no ſcruple to direct her parliaments to ab- 
ſtain from diſcourſing of matters of ſtate*; and it was the conſtant 
language of this favorite princeſs and her miniſters, that even that 
auguſt aſſembly * ought not to deal, to judge, or to meddle, with 

her majeſty's prerogative royal... And her ſucceſſor, king James 
the firſt, who had imbibed high notions of the divinity of regal 
ſway, more than once laid it down in his ſpeeches, that “as it is 
% atheiſm and blaſphemy in a creature to diſpute what the deity 
« may do, ſo it is preſumption and ſedition in a ſubject to diſpute 
« what a king may do in the height of his power: good chrif- 
« tians, he adds, will be content with God's will, revealed in his 
« word ; and good on will reſt in the kiog s will, revealed 
«in his law.” 


Bu r, 3 might be the ſentiments of ſome of 3 prin- 
ces, this was never-the language of our antient conſtitution and 
laws. The limitation of the regal authority was a firſt and eſſen- 
tial principle in all the Gothic ſyſtems of government eſtabliſhed 
in Europe; though gradually driven out and overborne, by violence 
and chicane, in moſt of the kingdoms on the continent. We have 
ſeen, in the preceding chapter, the ſentiments of Bracton and For- 

| teſcue, at the diſtance of two centuries from each other. And fir 
Henry Finch, under Charles the firſt, after the lapſe of two cen- 
turies more, though he lays down the law of prerogative in very 
ſtrong and emphatical terms, yet qualifies it with a general re- 
ſtriction, in regard to the liberties of the people. „The king 
c hath a prerogative in all things, that are not injurious to the 
ſubject; for in them all it muſt be remembered, that the king's 
cc * ſtretcheth not to the doing of any en . Nibil 


b Dewes. 479- i 
© Ibid. 645. 


4 King nn 55755 531. 
* Finch, L. 84, 85. | 
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enim aliud poteſt rex, ni 7 id folum quod de jure + pore. . And here 
it may be ſome ſatisfaction to remark, how widely the civil law 
differs from our ann. with regard to the authority of the laws 
over the prince, or (as a civilian would rather have expreſſed it) 
the authority of the prince over the laws. It is a maxim of the 
Engliſh law, as we have ſeen from Bratton, that rex :debet efſe 
« ſub lege, guia lem facit regem: the imperial law will tell us, 
that .in omnibus, imperatoris excipitur fortuna; cui ipſas leges Deus 
5 ſubjecit :,” We ſhall not long heſitate to which of them to give 
the preference, as moſt conducive to thoſe ends for which ſocie- 
ties were framed, and are kept together ; eſpecially as the Roman 
lawyers themſelves ſeem to be ſenſible of the unreaſonableneſs of 
their own conſtitution. ** Decet tamen principem, ſays Paulus, 
ee ſervare leges, quibus ipſe ſolutus eft*.” This is at once laying. 
down the principle of deſpotic power, and at the ſame! time ac- 
knowleging it's dit. 


B y the word prerogative we aſually dend ht Pech 
pre- eminence, which the king hath, over and above all other 
perſons, and out of the ordinary courſe of the common law, in 

right of his regal dignity. It Ignifies, in it's etymology, (from 

Prue and rago) ſomething that is required or demanded before, or 
in preference to, all others. And hence it follows, that it muſt be 
in it's nature ſingular and eccentrical ; that it can only be applied 
to thoſe rights and capacities which the king enjoys alone, in 
contradiſtinction to others, and not to thoſe which he enjoys in 
common with any of his ſubjects: for if once any one preroga- 
tive of the crown could be held in common with the ſubject, it 
would ceaſe to be prerogative any longer. And therefore Finch 
lays it down as a maxim, that the prerogative is that law in caſe 
of the * which i is law in no caſe of he ſubject. | 


| PrEROG ATIVES are 1 dec or incidental. The dire 5 
are loch mo ſubſtantial parts of the ag character and au- 


thority, | 
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| thority, as are rooted in and ſpring from the king's political per- 
ſon, conſidered merely by itſelf, without reference to any other 
extrinſic circumſtance; as, the right of ſending embaſſadors, of 
creating peers, and of making war or peace. But ſuch preroga- 
tives as are incidental bear always a relation to ſomething elle, 
_ diſtin& from the king's perſon ; and are indeed only exceptions, 
in favour of the crown, to thoſe general rules that are eſtabliſhed 
for the reſt of the community: ſuch as, that no coſts ſhall be 
recovered againſt the king; that the king can never be a joint- 
tenant; and that his debt ſhall be preferred before a debt to any 
of his ſubjects. Theſe, and an infinite number of other inſtan- 
ces, will better be underſtood, when we come regularly to con- 
ſider the rules themſelves, to which theſe incidental prerogatives 
are exceptions. And therefore we will at preſent only dwell upon 
the _ 8 ene or * prerogatives. | 


Tx ESE ſubſtantive or direct prerogatives n may again be divided | 
is three kinds: being ſuch as regard, firſt, the king's royal 
character; ſecondly, his royal authority ; and, laſtly, his royal in- 
come. Theſe are neceſſary, to ſecure reverence to his perſon, obe- 
dience to his commands, and an affluent ſupply for the ordinary 
- expenſes of government; without all of which it is impoſlible to 
maintain the executive power in due independence and vigour. 
Yet, in every branch of this large and extenfive dominion, our 
free conſtitution has interpoſed ſuch ſeaſonable checks and reſtric- 
tions, as may curb. it from trampling on thoſe liberties, which it 
was meant to ſecure and-eftabliſh. The enormous weight of pres 
rogative (if left to itſelf, as in arbitrary government it is) ſpreads 
havoc and deſtruction. among all the inferior moyements : | but, 
when balanced and bridled (as with us) by it's proper counter- 
poiſe, timely and Judiciouſly applied, it's operations are then 
_ equable and regular, it invigorates the whole machine, ang en- 
ables every Patt to anſwer the end of it's conſtructian. aA 


Ix the oxoſent chapter we - ſhall 8 e the t two firſt of 
theſe T_T; which relate to the * s political character and 
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'is: frequently narrowed and 
confined. The other diviſion, which forms the royal revenue, 
will require a diſtinct examination; according to the known diſ- 

| writers, 


4 and minora regalia, in the latter of which 
ts of — are ranked. For, to uſe their own 
imperii praceminentiam fpeftant ; minora 
« vero ad commodum pecuniarium ene f attintnt; et baer proprie 
ty. Under 
is neceſſary to diſtinguiſh the prince fr 7 
ſubjects, not only by the outward . 
jeſty, but alſo by aſcribing to him ce nherent 
his royal capacity, diſtinet from and ſuperior to thoſe of any other 


individual in the nation. For, though a philoſophical mind 
conſider the royal perſon merely as one man appoi 
conſent to prefide over many others, and will pay 

ce. an FFC 
be apt to grow 
er e prince as a man of no greater perfection 
than themſelves. The law therefore aſcribes to the king, in his 


which form his prerogative and revenue, but likewiſe certain at- | 
tributes of a great and tranſcendent nature; by which the people 3 


to carry on the badfinefs; 
by the royal dignity, 


government. This is what 1 
the ſeveral branches of which we 


ſovereigniy, or pre-eminence. Rex oft vicarius,” ſays Bracton R 
nt omnis gui fa eee e 
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ni tantum ſub Deo. 
in charters before the conqueſt is frequently ſtiled ba/fleus and im- 
perator, the titles reſpectively aſſumed by the emperors of the 


_ eaſt and weſt®. 


f 


PR R SONS. 
He is ſaid to have imper 


235 


zal dignity, and 


His realm is declared to be an empire, and his 


crown imperial, by many acts of parliament, particularly the ſta- 


tutes 24 Hen. VIII. c. 12. and 25 Hen. VIII. c. 28 N which at che 
ſame time declare the king to be the ſupreme head of che realm 
in matters both civil and eccleſiaſtical, and of conſequence inferior 
to no man upon earth, dependent on no man, accountable to-no 
man. | Formerly there prevailed a ridiculous notion, 

by the German and Italian civilians, that an emperor could do 


2 e 


king could not, 


(as the creation of notaries 


andthe like) and that all kings were in ſome degree ſubordinate 
and ſubject to the emperor of Germany or Rome. The meaning 


therefore of the legiflature, when it uſes theſe terms of empire : 


and imperial, and applies them to the realm of England, is only 
to aſſert that our king gory hand ſovereign and independent within 


theſe his dominions, 


3 emperor is in his empire; and 


owes. no kind of ſubjection to any other potentate upon earth. 


Hence it is, that no ſuit or Aion can be brought aga 


ainſt the king, 


even in civil matters, becauſe no court can have juriſdiction over 
him. For all juriſdiction implies ſuperiority of power: authority 


to t 


ry would be vain and idle, without an authority to redreſs; 
and the ſentence of a court would be contem 
court had power to comman 


Finch ®, :ſhall: command the: ki 


ptible, unleſs that 
nd the execution'of it: but who, ſays 


ug! Hence it is Hkewiſe, that by 


law. the perſon of the king is ſabred even though the mnedfires 
purſued in his reign be completely tyranhical'and" arbitrary: for 
no juriſdiction upon earth has power to try him in à criminal 
way ; much leſs to condemn him to puniſhment. If any y foreign 


juriſdiction had this 


power, as was formefly claimed by We pope, 
the independence of tlie kingdom would be no more: and, if 


ſuch a power were veſted in any domeſtic tribunal, there would 


a, e Selg; tit. of hon. 1. 2. 


Mi ts 6 * 
3 ee. 


'n Finch, L. 83. 
FT 3 


ſoon be an end of the conſtitution 5 by deſtroying. che free, a- 


gency 
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# „ An RE then, it my I aſked, e ſubjects of England totally 
= ES deſtitute of. remedy, in caſe the crown ſhould invade their rights, 
—_ a either by private injuries, or public oppreſſions? To this we may 
3 . anſwers * * law has — Ac pry in both-caſes. 
Z : | 95 Ax v. Gala as to | paioate PRO if any! whit dis im point | 
= of property, a juſt demand upon the king, he muſt petition him 
=— | in his court of chancery, where his chancellor will adminiſter 
1 8 Acgagt as a matter of grace, though not upon compulſion . And 
this is entirely conſonant to what is laid down by the writers on 
natural law. A. ſubject, ſays Puffendorf®, ſo long as he conti- 
2 * nues a ſubject, hath no way to obige his | prince to give him his 
3 e due, when he refuſes it; though no wiſe prince will ever refuſe 
= . to ſtand to a lawful contract. And, if the prince gives the ſub- 
5 40 « ject leave to enter an action againſt him, upon ſuch contract, 
Is | e in his own courts, the action itſelf proceeds rather upon natural 
bo 8 | PE 6 equity, than upon the municipal laws.” For the end of ſuch ac- 
3 : tion is not to compel the prince to obſerve the contract, but to 
5 perſuade him. And, as to perſonal wrongs; it is well obſerved 
—_— by Mr Locke, the harm which the ſovereign -can do in his 
= . de own perſon not being likely to happen often, nor to extend it- 
« felf far; nor being able by his ſingle ſtrength to ſubvert the 
laws, nor oppreſs the body of the people, (ſhould any prince 
1 7 have ſo much weakneſs and ill nature as to endeavour to do it) 
3 © «6 « ---the inconveniency therefore of ſome particular miſchiefs, that 
_ = | \ may happen ſometimes, when a heady prince comes to the = 
* — « throne, are well recompenſed by the peace of the public and 
— 4 « ſecurity of the government, in the perſon of the . ee 
. en been ene the esch of danger. D aht 
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N EXT, as to caſes of 3 public oppreſſion, where the 
vitals of the conſtitution are not attacked, the law hath alſo aſſigned 
a remedy. For, as a king cannot miſuſe his power, without the 
advice of evil counſellors,” and the aſſiſtance of wicked miniſters, 
theſe men may be examined and puniſhed. The conſtitution has 
therefore provided, by means of indictments, and parliamentary 
impeachments, that no man ſhall dare to aſſiſt the crown in con- 
tradiction to the laws of the land. But it is at the ſame time a 
maxim in thoſe laws, that the king himſelf can do no wrong; 
ſince it would be a great weakneſs. and abſurdity in any ſyſtem of 


poſitive law, to define any . wrong, without = poſſi ble 
redreſs. | 


Fo R, as to fuck public 8 as tend to difolve the 
conſtitution, and ſubvert the fundamentals of government, they 
are caſes which the law will not, out of decency, ſuppoſe; being 

incapable of diſtruſting thoſe, whom it has inveſted with any part 
of the ſupreme power; ſince ſuch diſtruſt would render the ex- 
erciſe of that power precarious and impracticable. For, where- 
ever the law expreſſes it's diſtruſt of abuſe of power, it always 
veſts a ſuperior coercive authority in ſome other hand to correct 

it; the very notion of which deſtroys the idea of ſovereignty. If 
therefore (for example) the two houſes of parliament, or either 
of them, had avowedly a right to animadvert on the king, or 2 

each other, or if the king had a right to animadvert on either of . 
the houſes, that branch of the legiſlature, ſo ſubje& to animad- 
verſion, would inſtantly ceaſe to be part of the ſupreme power ; 
the ballance of the conſtitution would be overturned ; and that 3 
branch or branches, in which this juriſdiction. refided, would: be —_ 
completely ſovereign. The N of /aw therefore is, that 5 1 $3 
neither the king nor either houſe of parliament (collectively taken) 2 
is capable of doing any wrong; lince in ſuch caſes the law 


feels itſelf incapable of furniſhing any adequate remedy. For | 4 
which reaſon all oppreſſions, which may happen to ſpring from 27 
any branch of the ſovereign power, muſt ad be out of the 
| reach | 1 
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reach of any lated rule, or expreſs legal proviſion : but, if ever 


they unfortunately happen, the prudence of the times muſt pro- 
vide new nn new nnen | 


Inver p. it is a by experience,” that whenever "Mg un- 
conſtitutional oppreſſions, even of the ſovereign: power, advance 
with gigantic ſtrides and threaten deſolation to a ſtate, mankind 
will not be reaſoned out of the feelings of humanity ; nor will 
ſacrifice their liberty by a ſcrupulous adherence to thoſe political 
maxims, which were originally eſtabliſhed - to Preſerve it. And 
therefore, though the poſitive laws are ſilent, experience will fur- 
niſh us with a very remarkable caſe, wherein nature and reaſon 
prevailed. When king James the ſecond invaded the fundamental 
conſtitution of the realm, the convention declared an abdication, 
whereby the throne was rendered: vacant, which induced a new 
ſettlement of the crown. And ſo far as this precedent leads, and 
no farther, we may now be allowed to lay down the law of redreſs 
againſt public oppreſſion. If therefore any future prince ſhould 
endeavour to ſubvert the conſtitution by breaking the original 
contract between king and people, ſhould violate the fundamental 
laws, and ſhould withdraw himſelf out of the kingdom; we are 
now authorized to declare that this conjunction of circumſtances 
would amount to an abdication, and the throne would be thereby 
vacant. But it is not for us to ſay, that any one, or two, of theſe 
ingredients would amount to ſuch a ſituation; for there our pre- 
cedent would fail us. In theſe therefore, or other circumſtanees, 
which a fertile emen may furniſh, ſince both law and hiſ- 
tory are ſilent, it becomes us to be ſilent too; leaving to future 
generations, eee neceſſity and the ſafety of the whole ſhall 
requixe it, the exertion of thoſe inherent (though latent) powers 
of ſociety, which no climate, no time, no conflitution, no con- 
aus. can ever e or diminiſh. ld 108-06] 
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ries to the king, in his political capacity, abſolute perfection. 
The king can do no wrong. Which antient and fundamental 
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Ch. 7. . 239 
maxim is not to be underſtood, as if every thing tranſacted by the 
government was of courſe juſt and lawful, but means only two 


things. Firſt, that whatever is exceptionable in the conduct of 
public affairs is not to be imputed to the king, nor is he anſwer- 


able for it perſonally to his people: for this doctrine would to- 


tally deſtroy that conſtitutional independence of the crown, which 
is neceſſary for the balance of power, in our free and active, and 


therefore compounded, conſtitution. And, ſecondly, it means 
that the prerogative of the crown extends not to do any injury: 


it is created for the benefit of the people, and therefore cannot 
be l to their er . 


Tn E "King; moreover, 1s not only incapable of doing wron g. 


but even of thinking wrong: he can never mean to do an impro- 


per thing : in him is no folly or weakneſs. And therefore, if the 
crown ſhould be induced to grant any franchiſe or privilege to a 
ſubject contrary to reaſon, or in any wiſe prejudicial to the com- 


monwealth, or a private perſon, the law will not ſuppoſe the 


king to have meant either an unwiſe or an injurious action, but 


declares that the king was deceived in his grant ; and thereupon 


ſuch grant is rendered void, merely upon the foundation of fraud 
and deception, - either by or upon thoſe agents, whom the crown 
has thought proper to employ. For the law will not caſt an im- 


putation on that magiſtrate whom it entruſts with the executive 


power, as if he was capable of intentionally diſregarding his 


truſt: but attributes to mere impoſition (to which the moſt per- 
fect of ſublunary bein: gs muſt ſtill continue liable) thoſe little in- 
adyertencies, which, if charged on the will of the 1 might 


lefſen him i in the eyes of his . 


VI T Ain, notwithſtanding this perſonal perfection, which the 

| low attributes to the ſovereign, the conſtitution has allowed a la- 

titude of ſuppoſing the contrary, in reſpect to both houſes of par- 

liament; each of which, in it's turn, hath exerted the right of 

e and complaining to the king even of W acts of 
» pPloud. 487. 
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240 ä Kionrs Boox I. 
royalty, which are moſt properly and perſonally his own; ſuch __ 


meſſages ſigned by himſelf, and ſpeeches delivered from the throne. 


And yet, ſuch is the reverence which is paid to the royal perſon, 
that though the two houſes have an undoubted right to conſider 
theſe acts of ſtate in any light whatever, and accordingly treat 
them in their addreſſes as perſonally proceeding from the prince, 
yet, among themſelyes, (to preſerve the more perfect decency, 
and for the greater freedom of debate) they uſually ſuppoſe them 


to flow from the advice of the adminiſtration... But the privilege 


of canvaſſing thus freely the perſonal acts of the ſovereign (either 
directly, or even through the medium of. his reputed adviſers) 
belongs to no individual, but is confined to thoſe auguſt aſſem- 
blies: and there too the objections muſt be propoſed. with the 


| utmoſt reſpect and deference. One member was ſent to the tower*, 
for ſuggeſting that his majeſty” s anſwer to the addreſs of the 


commons contained. « high words, to fri ght the members out of 
« their duty; and another, for ſaying that a part of the king's 
ſpeech 66 femed rather to be calculated for the meridian of Ger- 
5 puny than Great Britain, 2 


In Farther purſuance of this 2 e e the * As determines 5 


that i in the king can be no negligence, or /aches,. and therefore no 


delay will bar his right. Nullum tempus otcurrit regi is the ſtand- 
ing maxim upon all occaſions: for the law intends that the king 
is always buſied for the public good, and therefore has not leiſure 
to aſſert his right within the times limited to ſubjects . In the 


king alſo can be no ſtain or corruption of blood: for if the heir to 


the crown were attainted of treaſon or felony, and afterwards the 
crown ſhould deſcend to him, this would purge the attainder % 


facto. And therefore when Henry VII, who as earl of Richmond 
ſtood attainted, came to the crown, it was not thought neceſſary 


to paſs an act of parliament to reverſe this attainder ; becauſe, as 


lord Bacon in his hiſtory of that prince informs us, it was agreed 


that the aſſumption of the crown had at once purged all attain- | 


© + Com. Journ. 18 Nov. 1685. 5 » Finch. L. 82. Co. Litt. 90 5. 4 
1 Com. Journ. 4 Dec. 1717. 8 Finch. L. 82. | 
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Fly: Neither can the king in judgment of law, as king, ever | 


be a minor or under age; and therefore his royal grants and aſ- 
| ſents to acts of parliament are good, though he has not in his 
natural capacity attained the legal age of twenty one*. By a ſta- 
tute indeed, 28 Hen. VIII. c.17. power was given to future kings 
to reſcind and revoke all acts of parliament that ſhould be made 

while they were under the age of twenty four : but this was re- 
pealed by the ſtatute 1 Edw.VI. c. 11. ſo far as related to that 
-prince ; and both ſtatutes are declared to be determined by 


24 Geo. II. c. 24. It hath alſo been uſually thought prudent, 
when the heir apparent has been very young, to appoint a pro- 


tector, guardian, or regent, for a limited time: but the very ne- 
ceſſity of ſuch extraordinary proviſion is ſufficient to demonſtrate 
the truth of that maxim of the common law, that in the che is 


no en and therefore he hath no w__ guardian J. 


2 The methods of appointing this guar- 
.dian or regent have been ſo various, and 


the duration of his power ſo uncertain, that 


from thence alone it may be collected that 


His office is unknown to the common law ; 
and therefore (as fir Edward Coke ſays, 


4 Inft. 58.) the ſureſt way is to have him 
made by authority of the great council in 
parliament. The earl of Pembroke by his 
- own authority aſſumed, in very troubleſome 
times, the regency of Henry III, who was 


then only nine years old; but was declared 


of full age by the pope at ſeventeen, con- 


-firmed the great charter at eighteen, and 


took upon him the adminiſtration of the 


government at twenty. A guardian and 
council of regency were named for Ed- 
ward III, by the parliament which depoſed 


teen, and not aſſuming the government till 


' three years after. When Richard II ſuc- 


- Teeded at the age of eleven, the duke of 
Lancaſter took upon him the management 
of the kingdom, till- the parhament met, 


which appointed a nominal council to aſſiſt 


him. * V on his death-bed named a 


3 3 


-regent and a guardian for his infant fo | 
Henry VI, then nine months old: but the - 
parliament altered his diſpoſition, and ap- 


pointed a protector and council, with a 
ſpecial limited authority. Both theſe princes 


remained in a ſtate of pupillage till the age 
of twenty three. Edward V, at the age uf 


thirteen, was recommended by his father 
to the care of the duke of Gloceſter; who 
was declared protector by the privy coun- 


cil. The ftatutes 25 Hen. VIII. c. 12. and 
28. Hen. VIII. c.7. provided, that the ſuc-. 


ceſſor, if a male and under eighteen, or if 


a female and under fixteen, ſhould be till 


ſuch age in the governance of his or her 
natural mother, (if approved by the king) 


and ſuch other counſellors as his majeſty 


ſhould by will or otherwiſe appoint ; and 


he accordingly appointed his ſixteen execu- 
his father ; the young king being then fif- 


tors to have-the government of his fon, Ed- 
ward VI, and the kingdom ; which execu- 


tors elected the earl of Hertford protector. 
The ſtatute 24 Geo. II. c. 24. in caſe the 
crown ſhould deſcend to any of the child. 


ren of Frederick late prince of Wales un- 


der the age of eighteen, appoints the prin- 


ceſs dowager;—and that at bs 6.III. c.27: 
G 8 | 


in 
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III. * THIRD attribute of the king's majeſty is his per- 


petuity. The law aſcribes to him, in his political capacity, an 


abſolute immortahty. The king never dies. Henry, Edward, or 
George may die; Tues tele ſurvives them all. For imme- 
diately upon the deceaſe of · the reigning prince in his natural ca- 
pacity, his kingſhip or imperial dignity, by act of law, without 
any interregnum or interval, is veſted at once in his heir; who u, 
eo inſtanti, king to all intents and purpoſes. And ſo tender is the 


law of ſuppoſing even a poſſibility of his death, that his natural 


diſſolution is generally called his deni Mimio regis, vel e 1 
an expreſſion which fignifies merely a transfer of property; for 

as is obſerved in Plowden*, when we ſay the demiſe of the aro, 
we mean only that in conſequence of the difunion of the king's 
body natural from his body politic, the kingdom is transferred or 


demiſed to his ſucceſſor; and Fa > the royal dignity remains perpe- 
| tual. Thus too, when Edward the fourth, .in the tenth year of 


his reign, was driven from his throne for a few months by the 
houſe of Lancaſter, this temporary transfer of his dignity was 
denominated his demiſe; and all proceſs was held to be diſconti- 
nued, as upon a natural death of the king“ 


We are next _ canker thoſe banane of the royal preroga- 


tive, which inveſt this our ſovereign Jord, thus all- perfect and im- 
mortal in his kingly capacity, with a number of authorities and 


powers; in the exertion whereof conſiſts the executive part of 
government. This is wiſely placed in a ſingle hand by the Britiſh 


- conſtitution, for the ſake of unanimity, ſtrength and diſpatch. 


Were it placed in many hands, it would be abjea to many wills: 


many wills, if diſunited and drawing different ways, ereate 
weakneſs in a government: and to unite thoſe ſeveral wills, and 


in-caſe of a like deſcent to any of lis pre- aflifted by a council ian? ns 
ſent majeſly's children, empowers the king af them all being expressly da ned 2 


to name either the queen, the princeſs dow- down in the ſeveral as. 


ager, or any deſcendant of king Gearge I * Plowd. 177. 234- 
reſiding in this kingdom; —to be guardian M. 9 Hen. VI. pl. 1—8. 
dg till the ſucceſſas nee | 125 
reduce 
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reduce them to one, is a work of more time and delay than the 
exigencies of ſtate will afford. The king of England is there- 
fore not only the chief, but properly the ſole, magiſtrate of the 
nation; all others acting by commiſſion from, and in due ſubor- 
dination to him: in like manner as, upon the great revolution in 
the Roman ſtate, all the powers of the antient magiſtracy of the 
common wealth were concentred in the new emperòr; ſo that, as 


Gravina * expreſſes it, in ejus unius perſona veteris reipublicae vis 


| * atque majeftas per clnulatas mage ifratuum poteſtates exprimebatur.” 
ArrzR what has been premiſed in this cha pter, I ſhall not 


(I truſt) be confidered as an advocate for arbitrary power, when I 


lay it down as a principle, that in the exertion of lawful prero- 
gative, the king is and ought to be abſolute ; that is, fo far ab- 
ſolute, that there is no legal authority that can either delay or re- 
fiſt him; He may reject what bills, may make what treatics, may 
coin what money, may create what peers, may pardon what of- 


fences he pleaſes: unleſs where the conſtitution hath expreſſly, 


or by evident conſequence, laid down ſome exception or boundary; 
declaring, that thus far the prerogative ſhall go 'and no farther. 
For otherwiſe the power of the crown would indeed be but a 
name and a ſhadow, inſufficient for the ends of government, if, 
where it's juriſdiction is clearly eſtabliſhed and allowed, any man 
or body of men were permitted to diſobey it, in the ordinary 


courſe of law: I fay, in the ordinary courſe of law; for I do 


not now ſpeak of thoſe extraordinery recourſes to firſt principles, 
Which are neceſfary when the contracts of ſociety are in danger 
of diſſolution, and the law proves too weak a defence againſt the 


violence of fraud or oppreſſion. And yet the want of attending 


to this obvious diſtinction has occaſioned theſe doctrines, of ab- 


ſolute power in the prince ang of national reſiſtance by the people, 
to be much miſunderſtaad and perverted by the advocates for fla- 


very on the one hand, and the demag 


ether. The former, obſerving the abſolute ſovereignty and tranſ- 
cendent dominion of the crown laid down (as it certainly 0 moſt 
"OW Orig. 1. F 105. | | 
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ſtrongly and emphatically i in our lawbooks, as well as our homi- 
lies, have denied that any caſe can be excepted from ſo general 


and poſitive a rule; forgetting how impoſſible it is, in any prac- 


tical fyſtem of laws, to point out beforehand thoſe. eccentrical 


remedies, which the ſudden emergence of national diſtreſs may 


_ dictate, and which that alone can juſtify. - On the other hand, 


over-zealous republicans, feeling the abſurdity of unlimited paſ- 


five obedience, have fancifully (or ſometimes factiouſſy) gone over 


to the other extreme: and, becaule reſiſtance is juſtifiable to the 
perſon of the prince when the being of the ſtate is endangered, 

and the public voice proclaims ſuch reſiſtance neceſſary, they have 
therefore allowed to every individual the right of determining this 


expedience, and of employing private force to reſiſt even private 


oppreſſion. A doctrine productive of anarchy, and (in conſequence) 


| equally fatal to civil liberty as tyranny itſelf. For civil liberty, 


rightly underſtood, conſiſts in protecting the rights of individuals 
by the united force of ſociety : ſociety cannot be maintained, and 


of courſe can exert no protection, without obedience to ſome ſove- 


reign power: and obedience is an empty name, if every indivi- 


» ne has a 12 00 to * how far he himſelf ſhall obey. 


115 u the exertion 8 of thoſe prerogatives, which the law 


has given him, the king is irreſiſtible and abſolute, according to 


the forms of the conſtitution. And yet, if the conſequence of that 
exertion be manifeſtly to the grievance or diſhonour of the king- 


dom, the parliament will call his adviſers to a juſt and ſevere ac- 


count. For prerogative conſiſting (as Mr Locke has well defined 
it) in the diſcretionary power of acting for the public good, where 
the poſitive laws are ſilent, if that dilefetionnry power be abuſed 
to the public detriment, ſuch prerogative is exerted in an uncon- 
ſtitutional manner. Thus the king may make a treaty with a 
foreign ſtate, which ſhall irrevocably; bind the nation; and yet, 


when ſuch treaties have been judged pernicious, impeachments 
have purſued. thoſe miniſters, by whoſe agency or advice they 


were concluded. 


— 
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Tu E prerogatives of the crown (in the ſenſe under which 
we are now conſidering them) reſpe& either this nation's in- 
tercourſe with foreign nations, or 's own domeſtic government 


and civil a 


Wrn TH replace: to : hits concerns, the king is the delegate or 
Tepreſentative of his people. It is impoſſible that the individuals 
of a ſtate, in their collective capacity, can tranſact the affairs of 
that ſtate with another community equally numerous as them- 
ſelves. Unanimity muſt be wanting to their meaſures, and ſtrength 
to the execution of their counſels. In the king therefore, as in a 
center, all the rays of his people are united, and form by that 
union a conſiſtency, ſplendor, and power, that make him feared. 
and reſpected by foreign potentates ; who would. ſcruple to enter 


into any engagements, that muſt afterwards be reviſed and rati- 


fied by a popular aſſembly. What is done by the royal authority, 
with regard to foreign powers, is the act of the whole nation: 
what is done without the king's concurrence is the act only of 


private men. And ſo far is this point carried by eur law, that 
it hath been held “, that ſhould all the ſubjects of England make 


war with a king in league with the king of England, without the: 


royal affent, ſuch war is no breach of the league. And, by the 


ſtatute 2 Hen. V. c. 6. any ſubje& committing acts of hoſtility 

upon any nation in e with the king, was declared to be 
guilty of high treaſon: and, though that act was repealed by the 
ſtatute 20 Hen. VI. c. 11. 5 far as relates to the making this of- 
fence high treaſon, yet ſtill it remains a very great offence againſt 
the law of nations, and puniſhable by our laws, either capitally 
or FORTS accordin g to the VERNE of the caſe.” ic 


5 Tx: E king St confidered as ; the a of bis 
people, has the ſole power of ſending embaſſadors to foreign 


ſtates, and receiving embaſſadors at home. This may lead us into 


a ſhort e! hole: far the eee of E England 3 inter- 
FE © 4 Int n 
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3 ann with or protect the rights of theſe meſſengers from one 
3 55 otentate to another, whom we call embaſſadors. 


* » "> 
* 1 5% 


: es a rights, the powers, the duties, and the privileges of em- 
1 1255 baſſadors are determined by the law of nature and nations, and 
= 8 not by any municipal conſtitutions. For, as they repreſent the 
= 9 perſons of their reſpective maſters, who owe no ſubjei 

= a, laws but thoſe of their own country, their actions are not ſubject 
. tc the control of the private law of that ſtate, wherein they are 
1 5 appointed to reſide. He that is ſubject to the coercion of Lav is 
= | 1 neceſſarily dependent on that power by whom thoſe laws were 
TT „% oboe pe. 
wo. except that by which he js ſent; and of conſequence ought not to 
laws of that nation, wherein he 


| is to exerciſe his functions. If he groſſly offends, or makes an ill 
| uſe. of his character, he may be ſent. home and accuſed before 
| his maſter*; who is bound cithar to do 1 kam. ar 


as coining. eee wee ee; gen rg Our , 
law ſoems to have formerly taken in the reſtriction, as well as the | 
Or _ general exemption. For it has been held, both by our common 
ryers and civilians", that an embaſſadar is privileged by the law 

of nature and nations; and yet, if be commits any offence. | 
he law of reaſon and nature, he ſhall loſe bis privilege ': and 
That therefore, if an embaſſador conſpires the death of the king 

= ins whoſe land he is, he may be condemned and executed for treaa- | 
= = fon; ent be commits any other f ſpecies of Os it is Abe 


EY... ; A. en wich count Gyllenberg rac's Puff. 4. 8. e. g. 3.9. &27. Van Bya- 


1 5 the Swediſh miniſter to Great Britain, kerſhoek 4 faro Igotor. e. 17, 18, 19. : 
—_ * D. 46 3 "©, 1 Roll, Rep. 175. 3 Bulſtr. 2. 
WP | | +5 4 Vim Lend in 1K. 50.7. 17. Dees: 1 1 Roll. Rep. Ws, 3 5 3 
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2 5 to be built upon good 8p pearance of reaſon. For 
fince, as we have formerly e i — laws act in ſub- 
ardination to the primary. law of nature, and, where they annex 
a' puniſhment to natural crimes, are only declaratory of and 
auxiliary to that law ; therefore to this natural, univerſal rule 
of quftice embaſſadors, as well as other men, are ſubject in all 
countries; and of conſequence it is reaſonable that wherever they 
tranſgreds it, there they ſhall be liable to make atonement”. But, 
boweyer theſe principles might formerly obtain, the general 
practice of Europe ſeems now to have adopted the ſentiments Ae — 
of the learned Grotips, that the ſecurity of embaſſadors is of 
more importance than the puniſhment of a particular crime *. 
And therefore fem, if any, examples have happened within a cen- 

tury paſt, where an embaſſador has been puniſhed for any offence, 
23 atrocious in it's nature. | e 


Wo 


An reſpedt to civil ſuits, all all the foreign juriſts agree, that nei- 
ther an embaſſador, nor any of his train or commer, can be proſe- 
ceuted for any debt or contra@ in the courts of that kingdom 
wherein he is ſent to reſide. Yet fir Edward Coke maintains, 
that, if an embaſſador make a contract which is good jure gentium 15 
he ſhall anſwer for it here . And the truth is, we find no traces e. 
in our laubooks of allowing any privilege to embaſſadors or their 
domeſties, even in civil ſuits, previous to the reign of queen 
Anne; when an embaſſador from Peter the great, czar of Muſ- | 
Ad. was actually arreſted and taken out of his coach in London, 1 
708, for debts which he had there contracted. This the czar e 
Pen very highly, and demanded (we are told) that the officer 
who made the arreſt ſhould be puniſhed with death. But the 
queen (to the amazement of that deſpotic court) directed her mi- 
niſter to inform him, «that the law of England had not yet pro- 
« tected embaſſadors from the payment of their awful debts ; 
«that therefore the arreſt was no offence N the laws ; f "ane that 
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* ſhe on inflit no PEST upon any, the meaneſt, of her 
<c ſubjects, unleſs warranted by the law of the land ©.” To ſatisfy 
however the clamours of the foreign miniſters (who made it a 
1 common cauſe) as well as to appeaſe the wrath of Peter v, a new 
= + ſtatute was enacted by parliament\, reciting: the arreſt which had 
= deen made, in contempt of the protection granted by her ma- 
o * jeſty, contrary to the law of nations, and in prejudice of the 
=—_ „ rights and privileges, which embaſſadors and other public mi- 
_— | E niſters have at all times been thereby poſſeſſed of, _ ought to 
„„ ͤ . x, he ent: acted: and inviolable:“ wherefore it enacts, that for 
| dee future all proceſs whereby the perſon of any embaſſador, or 
of his domeſtic or domeſtic ſervant, may be arreſted, or his goods 
diſtreined or ſeiſed, ſhall be utterly null and void; and the per- 
ſons proſecuting, ſoliciting, or executing ſuch proceſs ſhall be 
deemed violaters of the law of nations, and diſturbers. of the 
public repoſe ; and ſhall ſuffer ſuch penalties and corporal puniſh- 
ment as the lord chancellor and the two chief juſtices, or any 
1 K two of them, ſhall think fit. But it is ns = provided, that 
os no trader, within the-deſcription of the bankrapt laws, who ſhall 
=_ 5 de in the ſervice of any embaſſador, ſhall be privileged or pro- 
1 | tected by this act; nor ſhall any one be puniſhed for arreſting an 
= 3 embaſſador s ſervant, unleſs his name be regiſtred with the ſecre- 
_—.  .* tary of ſtate, and by him tranſmitted to the ſheriffs of London 
—_ = and Middleſex. Exceptions, that are ſtrictly conformable to the 
_—_ rights of embaſſadors”, as obſerved in the moſt civilized: _— 


tries. And, in conſequence, of, R ee, d e 


law of nations, theſe privileges are ny 
courts of common law * S ia 
— | | „Mod. Un. Hiſt Xxxv. 484. | fFuamuui is bes Hache abate 
: > P A copy of the act made upon this oc- Habere voluerint legati, apparet tamen ſatis eo 
caſion, very elegantly engroſſed and illumi- © zo: pertinere, qui in legati legationiſve officio 
nated, was ſent him to Moſcow.as A pon non ſunt, Quum autem ea res nonnunguam tur- 


\ 


Dp ³⸗˙/ 7 Ann. c. 12. 3᷑4f daderit, optimo exemple in gui buſdam aulis 
„ Sache guaefitum oft an comttum numero 7 colin receptum fuit, ut legatus teneretur exhibere 
jure habendi ſunt, qui legatum comitantur, non nomenclaturam comitum fuorum. Van Byn- | 


ut infrufior fiat legatio, fed unice ut lucro ſav Kerſh. c. 15. prope fem. 
conſulant , inflitores forte et mercatores.. Et, * Fitzg. 200. Stra. 797. 


2 5 


U. IT 


0 4 


* 
/ 4 
o 
y 5 * 
. 1 2 85 
. 40 Coin | 
cy / - 
- 1235 E | 
8 - 
tz FR : 2 b \ 
£ 8 1 Mi. $7 424 
* 8 ER 
8 > 4 
8 8 OY 2 IR 


; : 5 . 2 * — N * 
r r N S 6a > 1 * 
( V 4 , 5 * 75 
— % 
8 0 TERSONS 2 
Ch. 7. TT 
1 5 5 = , : 


u. IT is alfo the king s prerogative to make treaties, leagues, 


and alliances with foreign ſtates and princes. For it is by the law 
of nations effential to the goodneſs of a league, that it be made by 


the ſovereign power *; and then it is binding upon the whole. 


community: and in England the ſovereign power, guoad hoc, is 
veſted in the perſon of the king. Whatever contracts therefore he 


-engages in, no other power in the kingdom can legally delay, re- 


ſiſt, or annul. And yet, leſt this plenitude of authority ſhould be 


abuſed to the detriment of the public, the conſtitution (as was 


hinted before) hath here interpoſed a check, by the means of par- 
liamentary impeachment, for the puniſhment of ſuch miniſters as 
adviſe or conclude any treaty, which ſhall afterwards be judged 
to Ali from the honour and intereſt of the nation. 


III. Uron the fame orinctple the king has alſo the ſole pre- 


Togative of making war and peace. For it is held by all the wri- 
ters on the law of nature and nations, that the right of making 
war, which by nature ſubſiſted in every individual, is given up 
by all private perſons that enter into ſociety, and is veſted in the 


ſovereign power“: and this right is given up not only by indivi- 


duals, but even by the intire body of people, that are under the 
dominion of a' ſovereign. It would indeed be extremely improper, 
that any number of ſubjects ſhould have the power of binding the 


—_— magiſtrate, and putting him againſt his will in a ſtate of 


war. Whatever hoſtilities therefore may be committed by private 
Fe cial the ſtate ought not to be affected thereby; unleſs that 
ſhould juſtify their proceedings, and thereby become partner in 


the guilt, Such unauthorized voluntiers in violence are not ranked 
among open enemies, but are treated 115 pirates and robbers: 
according to that rule of the civil law * 3 hoftes hi ſunt qui nobis, 
aut quibus not, publice bellum Se ; Fe latrones aut prae- 
aer Hunt. And the reaſon which is given by Grotius“, n ac- 


. | Br 0. 16.118. | 
Puff. 1.8, e. 6. 9-8. and Barbeyr. in lee. «+ i. l. bi y. . 3. c. 3. J 11. 


IS ne area — 8 


8 


. * N 


. Der p . 2 8 5 © LES 3 2 
FFF — P A We 2 OK 2 2 CCC EE ne OS 3 PE LR 
c r S ; JJ) /// ͤ K 
r l os 2 3 S Bo Es 83 2 Oh $9 > . FS N 
Fe . Ws : 7 % o HRS : E B SR PE. 75 
* F N "EE ROY I; e 5 „ IT 


\ * 
9 
8 
- 
mo 
o 
* . 
2 
1 
—_ . 
= 
4 
7 
Ms 
' y 
o -* 
« - 
j oF 
+ «XX 
8 
4 
_ i 
K 
1 
* 
8 lt 
© XJ 
5 6 
88 
by %h 
_ "= 
WF >. 
9 
1 A 
> 
-. 
„ I 
A 
* * 
. * 
5 
+7" uy 
7 
£8 
3 
* 
_—_— 
* F 
"= 
1 
KH 
* wo 
<8 
IS 
3% 
N * * 
EY 
"IM 
"+ 
6 
wat 4 
% * 
IH 
* * 
FA 
— — 
+, a. 
— 
8 
_—_ 
"= 
Fi 
> 
. 
1D 
A 
£ 28% 

N 
* 
4,6 
- ow 
<= 
5 
1 
> 

; 
A 
799 
7 


CE RG oy 7 
W428 8 4 
. 1 

. * 5 e 
be — 2 


* 2 Ken 
* * N * 
Cf.... ĩ˙ EUUnU PEE OT 
7 80 „ en hes. * 
Ir TR on nor oh, 


— EP rr a tt OY ret otro ee eas 


= R. 
— IG — — g * * 
95 DIET B #7 F ghe 1s * + * 5 8 a 9 * * 
— oo AM 2 ä + ah N 8 . 0 n r 
: . - 6 es . I. 5ð¹¹ͥ' 4 i USE te W FP A beth aa J ͤ K ˙ A ² us 
n r 9 oo i FL RES TS AUO nes OW Pe WER I A0 IP oy toda Re MY Hoo, ks OE | / / one, Lote. re or 
0 - * 2 . OY, * * 1 * 4 * 1 ſr - * 5 — 25 BT - 4 8 2 2 0 2 9 — Y 3 2 $94. If 0 
3 e 43 A 4 e 7774 gs r 2 ä e nf ER > WCET. EIS 2 F a : Ss 9 .. 9 7 wa) 9 
9 W n 3% ͤ ununłÄIũĩBK SIT LAS P AI RE ͤ ⁵ Rt; . RT LIT SPAM, <4 FRI EE EC * 1 _ ö : "4 Tl EA 9 n i : 
= s TY Py v4 5 % * 5 T W b n \ 2 N We =_Y {59/25 4, 8 . — * 7 4 * $5. » 
6 1 — n 3 - of 44S 7 3 4 ho, 1 N X. 


ee Cn 


— =_ _ 
OE. Stab 
8 
de * 8 , y $i 7 0 
5 9 , 25 . ph I 5 
; 


* S . A. Ke 
2.5 21 „ 
. nn 
4 * 10 
La: ” 


EY 


nd + 

* n 
* p 
7 


250 he Non be | Book T. 

cording to the law of nations a denunciation of war ought always 
to precede the actual commencement of hoſtilities, is not ſo much 
that the enemy may be put upon his guard, (which is matter ra- 
ther of magnanimity than right) but that it may be certainly clear 
that the war is not undertaken by private perſons, but by the will 
of the whole community; whoſe right of willing is in this caſe 
transferred to the ſupreme magiſtrate by the fundamental laws of 
ſociety. So that, in order to make a war completely effectual, it 
is neceſſary with us in England that it be publicly declared and 
duly proclaimed by the king's authority; and, then, all parts of 
both the contending nations, from the higheſt to the loweſt, are 
bound by it. And, wherever the right reſides of beginning a na- 
tional war, there alſo muſt reſide the right of ending it, or the 
power of making peace. And the ſame check of parliamentary 
impeachment, for improper or inglorious conduct, in beginning, 
conducting, or concluding a national war, is in general ſufficient 
to reſtrain the miniſters of the crown from a wanton or inj urious 
exertion of chis great prerogative, 


IV. Bur, as the delay of making war may ſometimes be detri- 
mental to individuals who have ſuffered by depredations from fo- 
reign potentates, our laws have in ſome reſpe& armed the ſubject 
with powers to impel the prerogative ; by directing the miniſters | 
of the crown to iſſue letters of marque and repriſal upon due 
demand : the prerogative of granting which 1 is nearly related to, 
and plainly derived from, that other of making war; this being 
indeed only an incomplete ſtate of hoſtilities, and generally end- 
ing in a formal denunciation of war. Theſe letters are grantable 

by the law of nations v, whenever the ſubjects of one ftate are 
oppreſſed and injured by thoſe of another; and juſtice is denied 
by that ſtate to which the oppreſſor belongs. In this caſe letters 
of marque and reprifal (words in themſelves ſynonimous and fig- 
nifying a taking in return) may be obtained, in order to ſeiſe the 
bodies or ow: of the ſubjects of the offending ſtate, until fatis- 


? Grot. de jur. l. Ws L 3. c. 2. $405. ; - 
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Ch. 7. of PERN SONS. — -. . 
faction be made, wherever they happen to be found. Indeed this 4 
cuſtom of repriſals ſeems dictated by nature herſelf; and accor- 

dingly we find in the moſt antient times very notable inſtances of 

it“. But here the. neceſſity is obvious of calling in the ſovereign. 

power, to determine when repriſals may be made ; elſe every 

private ſufferer would be a judge in his own cauſe. And, in pur- 

ſuance of -this principle, it is with us declared by the ſtatute 
4 Hen. V. c. 7. that, if any ſubjects of the realm are oppreſſed in 

time of truce by any foreigners, the king will grant marque in 
| dye form, to all that feel themſelves grieved. Which form is | 
mus directed to be obſerved : the ſufferer muſt firſt apply to the 3 
Iod privy-ſeal, and he ſhall make out letters of requeſt under the | ia 
privy ſeal; and, if, after ſuch requeſt of ſatisfaction made, the | _ 
party required do not within convenient time make due fatisfac- 3 
tion or reſtitution to the party grieved, the lord chancellor ſhall 
make him out letters of marque under the great ſeal; and by 
virtue of theſe he may attack and ſeiſe the property of the ag- 


greſſor nation, without hazard of being * as a robber ; 
or pirate. Ne ws 8 9 5 | . | 


V. Uzon exactly the ſame reaſon ſtands * prerogative of 5 
8 ſafe - eonducts, without which by the law of nations no a 4 
member of one ſociety has a right to intrude into another. And 1 
therefore Puffendorf very juſtly reſolves , that it is left in the | a | 
power of all ſtates, to take ſuch meaſures about the admiſſion of 
ſtrangers, as they think convenient; thoſe being ever excepted 
who are driven on the coaſts by neceſſity, or by any cauſe that 
deſerves pity or compaſſion. Great tenderneſs is ſhewn by our 
laws, not only to foreigners in diſtreſs (as will appear when we - 1 
come to ſpeak of ſhipwrecks) but with regard alſo to the admiſ- _ 
tion of ſtrangers who come fpantaneoully.. For ſo long as their | 


= See the account given by Neſtor, in the due to many private ſubjects of the Pylian 
eleventh book of the Ihad, of the repriſals kingdom: out of which booty the king | 
made by himſelf on the Epeian nation; took three hundred head of cattle for his 9 5 
from whom he took g multitude of cattle, own demand, and the reſt were equitably 
as a ſatisfaction for a prize won at the Elian divided among the other creditors. „„ : 
games by his father Neleus, and for debts * Law of N. and N. b. 3. c. 3. $.9. 
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nation continues at peace with ours, and they themſelves behave 
peaceably, they are under the king's protection; though liable to 

be ſent home whenever the king ſees occaſion. But no ſubject of. 

a nation at war with us can, by the law of nations, come into 

the realm, nor can travel himſelf upon the high ſeas, or ſend his 

oods and merchandize from one place to another, without dan- 

ger of being ſeized by our ſubjects, unleſs he has letters of ſafe- 

oonduct; which by divers antient ſtatutes? muſt be granted under 

the king's great ſeal and inrolled in chancery, or elſe are of no 

effect: the king being ſuppoſed the beſt judge of ſuch emer- 

e, „ AS. 0 deſerve exception from the. general law of arms. Ke 7 zu. 
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Ip rr b the law of England, as a commercial country, pays: 

a a very particular regard to foreign merchants in innumerable in- 
Rances. One I cannot omit to mention: that by magna carta eit 

is provided; that all merchants'(unleſs publiekly 
hand) ſhall have ſafe conduct to depart from, to come ks 

. tarry in, and to go through England, for the exerciſe of mer 
chandize, without any unreaſonable impoſts, except in time of 
war: and, if a war breaks out between us and their country, 
- they ſhall be attached (if in England) without harm of body or 
goods, till the king or his chief juſticiary be informed how our 
merchants are treated in the land with which we are at war; and, 
if ours be ſecure in that land, they ſhall be ſecure in ours. This 

| ſeems to have been a common rule of equity 2 all the nor- 
chern nations; for we learn from Stiernhook *, that it was a 
maxim among the Goths and Swedes, * quam Fa exteri nobis 
1 Peſuere, eandem illis ponemus. But it is ſomewhat extraordinary, 
that it ſhould have found a place in magna carta, a mere interior 
treaty between the king and his natural- born ſubjects; which oc- 
caſions the learned Monteſquieu to remark with a degree of ad- 
miration, that the Engliſh have made the protection of foreign 
« merchants one of the ticles of their national. liberty: . But 
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indeed it well juſtifies another obſervation which he has made i, 


253 


_ « that the Engliſh know better than any other people upon earth, 


« how to value at the ſame time theſe three great advantages, re- 
« ligion, liberty, and commerce.“ Very different from the genius 
of the Roman people; who in their manners, their conſtitution, 
and even in their laws, treated commerce as a diſhonorable em- 
1 and prohibited the exerciſe thereof to perſons of birth, 
or rank, or fortune :: and equally different from the bigotry of 
the canoniſts, who looked on trade as inconſiſtent with chriſtia- 
nity b, and determined at the council of Melfi, under pope Ur- 
ban II, A. D. 1090, that it was impoſſible with a ſafe conſcience 


to o exerciſe any ww; or follow the EO of the law *. 


Tur ESE are the gens prerogatives of ts kings reſpetting 

: 1 nation's intercourſe with foreign nations; in all of which he 
s confidered as the delegate or repreſentative of his people. But 
in domeſtic affairs he is conſidered in a great variety of characters, 
and from thence there ariſes an abundant number of other prero- 


* 


2 Fr R'sT, he is a e part of ihe ſupreme” legiſlative 
- power 3 and, as ſuch, has the prerogative of rejecting ſuch pro- 
viſions in parliament; as he judges improper to be paſſed. The 


expediency of which conſtitution has before been evinced at large*: 


I ſhall only farther remark, that the king is not bound by any 
act of parliament, unleſs he be named therein by ſpecial-and- par- 


ticular words. The moſt general words that can be deviſed (“any 


> perſon or perſons, bodies politic, or corporate, Gc.“) affect not 
him in the leaſt, if they may tend to reſtrain or diminiſh any of 
his rights or intereſts. For it would be of moſt miſchievous con- 
ſequence. to: the public „if the ſtrength of the executive en 


1 T Sp. L. 5 i} |  ecchſia Dei. hn, 11 88. 11. 


5 Nobiliores natalibus, er honorum Iuce con- 1 Falſa ft poenitentia [laici] cum penitus as 
Dicuos, et patrimonio ditiores, pernicioſum. urbi- officio curiali vel negotiali non recedit, quae ſine 
bus mercimonium exercere Probibemus. C.4.63.3. peccatis agi ulla ratione non pravualet.. Ac 


h. Homo mercator,vix aut nungquam poteft Deo Concil. apud Baron. c. 16. 
placere < e ideo nullus Chriftianus debet eſs k ch.2. pag. 149. 
ae; au A voluerit oo, Projiciatur ds 111 Rep. 74 b. 
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were liable to be curtailed without it's own expres ſent, ' by 
conſtructions and 2 tions of the ſubject. Yet where an act 
of parliament is expreſſly made for the preſervation of public rights 


on of Ow" eo und foes a not Hotlors with 
the eſtabliſhed rights. 
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idered, in the next place, as the general 
command, within the kingdom. 
The gent ad. of * is to protect the weakneſs of individuals 
by the united ſtrength of the community: and the principal uſe 
of government is to direct that united ſtrength in the beſt and 
molt effectual manner, to anſwer the end propoſed. Monarchi, 
government is a fitteſt of any for this purpoſe: 
it follows thereſore, from the very end of it's inſtitution, that in 
a monarchy the military power be truſted in the hands 
the prince. | 
- In this capacity therefore, of general of the kingdom, the 
cing has the ſole power of raiſing and regulating fleets and armies. 
Of the manner in which they are raiſed and regulated I ſhall 
' ſpeak more, when I come to conſider the military ſtate. We are 
now only to conſider the prerogative of enliſting and of govern- 
ing them: which indeed was diſputed and claimed, contrary to 
Il reaſon and precedent, by the long parlia nent of king Charles I; 
but, upon the reſtoration of his ſon 
the ſtatute 13 Car. II. c. 6. to be in th 5 
ſole ſupreme government and command of the militia within all 
is majeſty's realr minions, and of all forces by ſea and 
land, and of all forts and places of ſtrength; ever was and is the 
undoubted right of his majeſty, and his royal predeceſſors, kings 
and queens of England; and that both or either houſe of parlia- 
ment cannot, nor ought to, pretend to the ſam. 
* 11 Rep. 71. | 2» > Hom, age 
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fleets and armies, but alſo to forts, and other places of "en 
within the realm; the ſole prerogative as well of erecting, as 

manning and governing of which, belongs to the king in his ca- 
pacity of general of the kingdom.* :. and all lands were formerly 
ſubject to a tax, for building of caſtles wherever the king thought 
proper.. This was one of the three things, from contributing to 
the performance of which no lands were exempted ; and there-- 


fore called by our Saxon anceſtors the trinoda neceſſitas : ſc. pontis 


reparatio, arcis conſtructio, et expeditis contra hoſtem*.. And this 
they were called upon to do fo often, that, as fir Edward Coke 
from M. Paris aſſures us , there were in the time of Henry II 
1115 caſtles ſubſiſting in England. The inconvenience of which, 
when granted out to private ſubjects, the lordly barons of thoſe 
times, was ſeverely felt by the whole kingdom; for, as William 
of Newbury remarks in the reign of king Stephen, « erant in 
Anglia quodammodo tot reges vel potius tyrannt, quot domini caſtel-- 
© forum :” but it was felt by none more ſenſibly than by two 
ſacceeding princes, king John and king Henry III. And there- 
fore,: the greateſt part of them being demoliſhed in the barons' 
wars, the kings of after times have been very cautious of ſuffer-- 
ing them to be rebuilt in a fortified manner: and fir Edward Coke 


hays it down, that no ſubject can build a caſtle, or houſe of 


ſtrength imbatteled, or other fortreſs defenſible, without the li- 
cence of the king; for the danger which 2 . 15 my 
man at his odor might do i 8 e 


e this breach of the n may be referred the power 
! in his majeſty, by ſtatutes 12 Car. II. c. 4. and 29 Geo. II. 
c. 16. of prohibiting the exportation of arms or ammunition out 
- of this kingdom, under ſevere penalties: and likewiſe the right 


which the king hes whenever he ſees proper, of nn his 


* 2 Inſt 30. 


4 2 Inſt. 31. 
2 Cowel's interpr. tit. 22 8 Mn, 
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ir, Book I. 
ſubjects to ſtay within the realm, or of recalling them when be- 
ie the ſeas. By the common law, every man may go out of 
thn realm for whatever cauſe he pleaſeth, without obtainin; g the 
king's leave; provided he is under no injunction of ſtaying at 
home: (which liberty was expreſſly declared in king John's. great 
charter, though left out in that of Henry III) but, becauſe that 
every man ought of right to defend thi king and his realm, 
therefore the king at his pleaſure may command him by bis writ 
that he go not beyond the ſeas, ot out of the realm without li- 
cence; and if he do the contrary, he ſhall be puniſhed for diſo- 
beying the king's command. Some perſons there antiently were, 
that, by reaſon of their ſtations, were under a perpetual prohibi- 
tion of going abroad without licence obtained; among which were 
reckoned all peers, on account of their being counſellors of the 
crown; all knights, who were bound to defend the kingdom 
from invaſions ; all eccleſiaſtics, who were expreſſly confined by 
cap. 4. of the conſtitutions of Clarendon, on account of their 
attachment in the times of popery to the ſee of Rome; all ar- 
chers and other artificers, left they ſhould inſtruct foreigners _ to 
rival us in their ſeveral trades and eee This was law in 
the times of Britton, who wrote in the reign of Edward I: and 
fir Edward Coke“ gives us many inſtances to this effect in the 
time of Edward III. In the ſucceeding reign the affair of tra- 
velling wore a very different aſpect: an act of parliament being 
made ”, forbidding all perſons whatever to go abroad without li- 
cence ; except. only the lords.and other great men of the realm ; 
and. true and notable merchants; and the king's ſoldiers. But 
' this act was repealed by the ſtatute 4 Jac. I. c. 1. And at preſent 
every body has, or at leaſt aſſumes, the liberty of going abroad 
when he pleaſes. Vet undoubtedly if the king, by writ of ne 
exeat regnum, under his great ſeal or privy ſeal, thinks Proper to 
prohibit him from fo doing; or if the king ſends a writ to any 
man, when abroad, commanding g his return ; and in either caſe 
the ſubje& Aden; ; it is a high contempt of the king $ | p88 
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gative, for which the offender's lands ſhall be ſeiſed till he return; 
and then he is. liable to fine and impriſonment *. 


- 


III. Av or RR R capacity, in which the king is conſidered in 


domeſtic affairs, is as the fountain of juſtice and general conſer- 
vator of the peace of the kingdom. By the fountain of juſtice 
the law does not mean the author or original, but only the diftri- 


.butor. ; Juſtice is not derived from the king, as from his free gift; 


but he is the ſteward of the public, to diſpenſe it to whom it is 
due v. He is not the ſpring, but the reſervoir; from whence right 


and equity are conducted, by a thouſand. chanels, to every indivi- 


dual. The original power of judicature, by the fundamental prin- 
.ciples of ſociety, is lodged in the ſociety at large: but as it would 


be impracticable to — 2 complete juſtice to every individual, 


by the people in their collective capacity, therefore every nation 


has committed that power to certain ſelect magiſtrates, who. with 
more eaſe and expedition can hear and determine complaints; and 
in England this authority has immemorially been exerciſed by the 
King « or his ſubſtitutes. He therefore has alone the right of . 
ing courts of judicature: for, though the conſtitution of the 
kingdom hath entruſted him with the whole executive power of 
.the- laws, it is impoſlible, as as well as improper, that he _ : 


4 perſonally: carry into execution this great and extegſive truſt.: 


is conſequently neceſſary, that courts ſhould be erected, to aft | 


him in executing this power; and equally neceſſary, that, if erec- 


ted, they ſhould be exefted by. his authority. And hence it is, 
that all juriſdictions of courts are either mediately or immediately 


derived from the crown, theit procgediggs run generally in = 


£7 king” s name, they pile, under his. ſeal, ang: are executed by his 


.officers. 


If I probable, and almoſt certain, at in very early times, 
before our conſtitution arrived at it's full perfection, our kings in 
perſon often heard and determined cauſes betweep party and party. | 


®. 71 Hawk, P. C. 22. | 1 6 Ad hoc autem creatus eff: et electus, ut inf 
85 . 1 titiam faciat . Bract. 1.3. tr. 1. c. 9. 
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But at preſent,” by the long and uniform uſage of many ages, our 
kings have delegated their whole judicial power to the judges of 
their ſeveral courts; which are the grand depoſitary of the fun- 
damental laws of the kingdom, and have gained a known and 
ſtated juriſdiction „regulated by certain and eſtabliſhed rules, 
which the crown itſelf cannot now alter but by act of parlia- 

ment. And, in order to maintain both the dignity and indepen- 

: | dence of the judges in the ſuperior courts, it is enacted by the 
ſtatute 13 W. III. c. 2. that their commiſſions ſhall be made oy 
as formerly, durante bene placito, but) quamdiu bene ſe geſſerint, 

_ 5 and their ſalaries aſcertained and eſtabliſhed ; but that it may be 

—_  . fn "lawful to remove them on the addreſs of both houſes of parlia- 
—_ ment. And now, by the noble improvements of that law in the 

ſtatute of 1Geo. III. c. 23. enacted at the earneſt recommendation 
of the king himſelf from the throne, the judges are continued in 
their offices during their good behaviour, notwithſtanding any 
demiſe of the crown (which was formerly held immediately to 

, |, vacate their feats) and their full falaries are abſolutely ſecured to 

them during the continuance of their commiſſions : his ' majeſty 
having been pleaſed to declare, that he looked upon the inde- 
* pendence and uprightneſs of the judges, av eſſential to the im- 
partial adminiſtration of juſtice; as ons of the beſt ſecurities of 

« the rights and liberties of his ſubjects; and as moſt c6nducive 
« to the-honour of the crown *.”- e 


MX * 


2 


= | 1 1 N dave pr oceedings, or proſecutions for offences, it would 

= . ; Aill be a higher abſurdity, if the king perſonally ſate in judg- 
24 | ment; becauſe in egatd to theſe he appears in Mother capacity, 

that of proſecutor. All offences are either againſt the-king's peace, 

or his crown and dignity ; and are fo laid in every indictment. 

—_ : For, though in their conſequences they generally ſeem (except in 

_—— 2 the caſe of treaſon aria very few others) to be rather offences 

— | 8 agalnſt the kingdom than the kin g; yet, as the public, which is 

an inviſible body, Has dclegated all it's power and rights, with re- 


2 2 Hawk. P. C. 2. v» Com. Journ. 3 Mar. 1761. 
Id Raym. 247. 8 N 
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gard to the execution of the laws, to one viſible magiſtrate, all 
affronts to that power, and breathes of thoſe rights, are imme 
diately offences againſt him, to whom they are ſo delegated by 
the public. He is therefore the proper perſon to proſecute for 
all public offences and breaches of the peace, being the perſon 
injured in the eye of the law. And this notion was carried ſo far 
in the old Gothic conſtitution, (wherein the king was bound by 
his coronation oath to conſerve the peace) that in caſe of any for- 
cible injury offere to the perſon of a fellow ſubject, the offender 
| was accuſed of a kind of perjury, in having violated the king's | 
coronation agth ; dicebatur fregiſt juramentum regis ji Fatum*. And 
hence alſo ariſes another branch of the prerogative, that of par- 
dining offences; for it. is reaſonable that he only who is injured 


ſhould have the power of forgiving. And therefore, in parlia- . ne A 


mentary impeachments, the king has no prerogative of pardon- 
ing: becauſe there the commons of Great Britain are in their own 
names the proſecutors, and not the crown; the offence being for 
the moſt part avowedly taken to be done againſt the public. Of 
proſecutions and pardons I ſhall treat more at large hereafter ; and 
only mention them here, in this curſory manner, to ſhew the 
conſtitutional grounds of this power of the crown, and how re- 
gularly connected all the links are in a this vaſt chain of prerogative. 


IN this diſtin and ſeparate mill of the judicial power, 
in a peculiar body of men, nominated indeed, but not removeable 
at pleaſure, by the crown, conſiſts one main preſervative of the 
public liberty; which cannot ſubſiſt long 1 in any ſtate, unleſs the 
adminiſtration of common juſtice be in Game degree ſeparated 
both from the legiſlative and alſo from the executive power. Were 

it joined with the legiſlative, the life, liberty, and property, of 
the ſubject would be in the hands of arbitrary judges, ' whoſe de- 
cifions would be then regulated only by their own opinions, and 
not by any fundamental principles of law; which, though legiſ- 
ae may depart from, yet judges are bound to obſerve. Were 


© Stiernh, de jure Goth 5 c.3- A notion ſomewhat ſimilar to this "wo be found 5 in 
the mirrour, c. 1. $.5. 
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it joined ONE the executive, this imion might ſoon be an over- 


ballance for the legiſlative. For Which reaſon, by tlie ſtatute of 
16 Car. I. c. 10. which aboliſhed the court of ſtar chamber, ef- 
fectual care is taken to remove all judicial power out of the hands 
oouncil; who, 'as then was evident from re- 
cent ien ket ſoon be inclined to pronounce that for la 
Which was miſt agreeable to the prince or his officers: Nothing 


of che kings privy 


therefore is more to be uvoided, in a free conſtitution, than uniting 
the provitices of a judge and a' miniſter of ſtate. And indet 
that the ablolut 


in great meaſure owing to their having veſted the 
in their parliaments, a body ſeparate and diſtin@® from both the 
legiſlative and executive: and, if ever that nation recovers it's 
former liberty, it will- owe it to the efforts of thoſe aſſemblies.” 
In Turkey, where every thing is centered in the ſultan or his 
miniſters, deſpotic FRE is in wit 8 eee, and wears A more 
dreadful m CAA 85 1588 e 


— 


* 


| A Cons8EQUENCE of this pileritive is | the 124 Ag of 
the king. His majeſty, in the eye gf the law, is always preſent 


in all his courts, though he cannot perſonally diſtribute juſtice . 


His judges are the mirror by which the king's image is reflected. 
It is the regal office, and not the royal perſon, that is always 


preſent in court, always ready to undertake proſecutions, or pro- 


nounce judgment, for the benefit and protection of the ſubject. 
And f u n 1 this ubiquity it follows, that the king can never be 
nonſuit ; for a nonſuit is the deſertion of the ſuit or action by 
the non- appearance of the plaintiff in court. For the ſame reaſon 
alſo, in the forms of legal proceedings, the king is not ſaid to 
appear by his attorney, as other men do; for he aye N in 
oontemplation ind law in | his own proper perſon”; 1 25 


FRO N the e original; of the king 8 being the fountain of! 
juſtice, we may alſo deduce the prerogative of iſſuing Lead 


q Forteſc. e. 8. 2 Inſt. 186 5 * Finch, L. 81. 4 


e power, elaimedꝭ and exereiſed i in a neighbouring | 
nation, is more telerable than that- of the eaftern Wpirdif is 
fodicial power 


— 
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tions, which is veſted in the king alone. Theſe proclamations 
have then a binding force, when To fir Edward Coke obſerves :) 
they are grounded upon and enforce the laws of the realm. For, 
though the making of laws is entirely the work of a diſtinct part, 
the legiſlative branch, of the ſovereign power, yet the manner, 
time, and circumſtances of putting thoſe laws in execution muſt - 
frequently be left to the diſcretion of the executive magiſtrate... 
And therefore his conſtitutions or edits, concerning theſe points, 
which we call proclamations, are binding upon the ſubject, where 


they do not either contradict the old laws, or tend to eſtabliſh | : 

new ones; but only enforce the execution of ſuch laws as are Y 
already in being, in ſuch manner as the king ſhall judge neceſ- _ 
fary. Thus the eſtabliſhed law is, that the king may prohibit any | _— 


of his ſubjects from leaving the realm: a proclamation therefore 
forbidding this in general for ves weeks, by laying an embargo Fu = 
upon all ſhipping in time of war *, will be equally binding as an 9 
act of parliament, becauſe founded upon a prior law. A procla- 
mation for diſarming papiſts is alſo binding, being only in execu- 
tion of what the legiſlature has firſt ordained : but a proclama- . 5 : 
tion for allowing arms to papiſts, or for diſarming any proteſtant 9 
ſubjects, will not bind ; becauſe the firſt would-be to aſſume a diſ- 
penſing power, the latter a legiſſative one; to the veſting of ei- 
ther of which in any ſingle perſon the laws of England are ab- 
ſolutely ſtrangers. Indeed by the ſtatute 31 Hen. VIII. c. 8. it 

was 3 that the king's proclamations ſhould have the force 8 
of acts of parliament: a ſtatute, which was calculated to intro- | 


| duce the moſt deſpotic tyranny ; and which muſt have proved fa. "47 _— 
tal to the liberties of this kingdom, had it not been luckily re- =_— 
pealed i in the 0 of his ſucceſſor, about five years after EE . 9 Z 7 


IV. Taz king is likewiſe * fountain of honour, - of office; F 
and of privilege : and this in a different ſenſe from that wherein . = 


he is ſtiled the fountain of juſtice ; for here he is really the parent A 
of them. It is impoſlible that nnn, can be maintained v0 
tb Ts | 3 


4 Mod. 177, 179, Ke 
Spe | without 
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without à due ſubordination of rank ; that the people may know. 
and diſtinguiſh ſuch as are ſet over them, in order to yield them 
their due reſpe& and obedience ; and alſo that the officers them- 
ſelves, being encouraged by emulation and the hopes of ſuperio- 
rity, may the better diſcharge their functions: and the law ſup- 
poſes, that no one can be fo good a judge of their ſeveral merits. 
and ſervices, as the king himſelf who employs them. It has there- 
fore intruſted with him the ſole power of conferring dignities and 
honours, in confidence that he will beſtow them upon none, but 
ſuch as deſerve them. And therefore all degrees of nobility, of 
| knighthood, and other titles, are received by immediate grant 
from the crown: either expreſſed in writing, by writs or letters 
patent, as in the creations of peers and baronets; or by corporeal | 
inveſtiture, as in the creation of a ſimple knight. 


Fu oM the ſame cinch allo aries the pr rerogative of erec- 
ting and diſpoſing of offices: for honours _ offices are in their 


nature convertible and ſynonymaus. All offices under the crown 


carry in the eye of the law an honour along with them; becauſe. 
they imply a ſuperiority of parts and abilities, being ſuppoſed to 
be er. filled with thoſe that are moſt able to execute them. 
And, on the other hand, all honours in their original had duties 
or offices annexed to them: an earl, comes, was the conſeryator 
or governor of a county; and a knight, miles, was bound to at- 
tend the king in his wars. For the ſame reaſon therefore that 
honours are in the diſpoſal of the king, offices ought to be ſo like- 
wiſe; and as the king may create new titles, ſo may he create new 
offices: but with this reſtriction, that he cannot create new offi- 
ces with new fees annexed to them, nor annex new fees to old 
offices; for this would be a tax upon the ſubject, which cannot 
be impoſed but by act of parliament*, Wherefore, in 13 Hen. IV, 
a new office being created by the king's letters patent for meaſu- 
ring cloths, with a new fee for the ſame, the letters patent were, 


on account of the new fee, revoked and declared void in parlia- 
ment. 


. 3 
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Ur on the fame, or a like reaſon, the king has alſo the pre- 
rogative of conferring privileges upon private perſons. Such as 
granting place or precedence to any of his ſubjects, as ſhall ſeem 
good to his royal wiſdom ' : or ſuch as converting aliens, or per- 
ſons born out of the king's dominions, into denizens ; whereby 
ſome very conſiderable privileges of natural- born ſubjects are con- 
ferred upon them. Such alſo is the prerogative of erecting corpo- 
rations; whereby a number of private perſons are united and knit 
together, and enjoy many liberties, powers, and immunities in 
their politic capacity, which they were utterly incapable of in 
their natural. Of aliens, denizens, natural-born, and naturalized 
ſubjects, I ſhall ſpeak more largely in a ſubſequent chapter ; as 
alſo of corporations at the cloſe of this book of our commentaries. 
I now only mention them incidentally, in order to remark the 
king's prerogative of making them; which is grounded upon this 
foundation, that the king, having the ſole adminiſtration of the 
government in his hands, is the beſt and the only judge, in what 
__ capacities, with what privileges, and under what diſtinctions, his 
people are the beſt qualified to ſerve, and to act under him. A 
principle, which was carried ſo far by the imperial law, that it 
was determined to be the crime of facrilege, - even to doubt 
whether the prince had appointed proper officers in the ſtate ® 


V. ANOTHER light i in which the laws of England conſider 
the king with regard to domeſtic concerns, is as the arbiter of 
commerce. By commerce, I at preſent mean domeſtic commerce 

only. It would lead me into too large a field, if I were to attempt 
to enter upon the nature of foreign trade, it's privileges, regula- 
tions, and reſtrictions; and would be alſo quite beſide the pur- 
pooſe of theſe commentaries, which are confined to the laws of 

England. Whereas no municipal laws can be ſufficient to order 
and determine the very extenſive and complicated affairs of traffic 
-and merchandize ; neither can they have a proper nir for 


1 4 Inſt, 361. | ; facrilegi enim inflar eft, dubitare an is. dignus 
= 3 de e Joc non oportet : fe ghem elegerit imperator. C. g. 29. 3. 


. 1 172. Id a -n, o 2Inſt. 220. 


% 
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this purpoſe. For as theſe are tranſackions 0 on bete the 


ſubjects of independent ſtates, the municipal laws of one will not 


be regarded by the other. For which reaſon the affairs of com- 
merce are regulated by a law of their own, called the law mer- 
chant or lex mercatoria, which all nations agree in and take notice 
of. And in particular the law of England does in many caſes re- 
fer itſelf to it, and leaves the cauſes of merchants to be tried by 
their own peculiar cuſtoms ; and that often even in matters rela- 


ting to inland trade, as for inſtance. with. regard to the drawing, 


the acceptance, and the transfer, of bills of oxchange.', 


WIT us in England, che king's prerogative, ſo far as it re- 
lates to mere domeſtic commerce, will all e under the 


following articles : 


Fi Rs r, the 8 of public marts, or places of buy- 
ing and ſelling, ſuch as markets . fairs, with the tolls there- 
unto belonging. Theſe can only he ſet up by virtue of the king's 


grant, or by long and immemorial uſage and:preſcription, which 


preſuppoſes ſuch a grant. The limitation of theſe public reſorts, 
to ſuch-time and ſuch ,place as may be moſt convenient for the 


neighbourhood, forms a part of oeconomics, or domeſtic polity ; 


which, conſidering. the. kingdom as a large family, and the king 


as the maſter of it, he clearly has a — to diſpoſe * order as 
he Nes. | 


Fg 


SE C0 NDLY, the regulation of weights and meaſures. Theſe, 


For the advantage of the public, ought. to be univerſally the ſame 


throughout the kingdom being the general criterions which re- 
duce all things to the ſame or an equivalent value. But, as weight 


and meaſure are things in their nature arbitrary and uncertain, it 
is therefore expedient that they be reduced to ſome fixed rule or 
ſtandard: which ſtandard it is impoſſible to fix by any written 

law or oral proclamation ; for no man can, by words only, give 


another an adequate idea of a foot-rule, or a pound- weight. 1 


18 
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- by therefore veceſfiry to have recourſe to ſome villble, palpable, 
material ſtandard ; by forming a compariſon with which, all 


weights and meaſures may be reduced to one uniform fize : and 
the prerogative of fixing this ſtandard, our antient law veſted in 


the crown; as in Normandy it belonged to the duke?. This 


ſtandard was originally kept at Wincheſter : and we find in the 
laws of king Edgar, near a century before the conqueſt, an in- 
junction that the one meaſure, which was kept at Wincheſter, 
| ſhould be obſerved throughout the realm. Moſt nations have re- 
gulated, the ſtandard of meaſures of length by compariſon with 
Gia parts of the human body ; as the palm, the hand, the ſpan, 
the * the cubit, the ell, (ulna, or arm) the pace, and the fa- 
thom. But, as theſe are of different dimenſions in men of diffe- 
rent proportions, our antient hiſtorians inform us, that a new 
ſtandard of longitudinal meaſure was aſcertained by king Henry 

the firſt; who commanded that the una or antient ell, which 
_ anſwers to the modern yard, ſhould be made of the exact length 
of his own arm. And, one ſtandard of meaſures of length being 
gained, all others are eaſily derived from thence ; thoſe of greater 
length by multiplying, thoſe of leſs by ſubdividing, that original 
Randard. Thus, by the ſtatute called comps/itio ulnarum et pertica- 
rum, five yards and an half make a perch; and the yard is ſub- 
divided: into three feet, and each foot into twelve inches ; which 
inches will be each of the length of three grains of barley. Su- 


perficial meaſures are derived by ſquaring thoſe of length; and 2 
meaſures of capacity by cubing them. The ſtandard of weights 


was originally taken from corns of wheat, whence the loweſt 
denomination of weights we have is ſtill called a grain; thirty 


two of which are directed, by the ſtatute called compofitio menſu- 


rarum, to compoſe a penny weight, whereof twenty make an 
ounce, twelve ounces a pound, and ſo upwards. And upon theſe 


principles the firſt ſtandards were made ; which, being originally 
ſo fixed by the crown, their ſubſequent regulations have been 


generally made by the king in AS Thus, under king 


P Gr. Couftum, c. 16 „ William of Malmſb. in vite Hes * 
J 1 ron 1 Hen. J. af. Wilkins, 2 | 
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Richard I, in his parliament holden at Weſtminſter, A.D.1 199 I& > 
was ordained. that there"ſþall be only one weight and one meaſure: 
throughout the kingdom, and that the cuſtody of the affiſe or 
ſtandard. of weights and meaſures ſhall be committed to certain 
perſons in every city and borough*; from whence the antient 
office of the king's aulnager ſeems to have been derived, whoſe - 
duty it was, for a certain fee, to meaſure all cloths made for ſale, 
till the affice was aboliſhed by the ſtatute 11 & 12 W. III. c. 20. 
In king John's time this ordinance of king Richard was frequently 
diſpenſed with for money *; which occaſioned- a proviſion: to be 
made for inforcing it, in the great charters of king John and his 
| ſon”. Theſe original ſtandards were called fondus regts ”,. and: 
menſura damini regis*; and are directed by a variety of ſubſequent 
ſtatutes to · be kept in the exchequer, 2 all weights and mea- 
| ſures to be made conformable thereto b. But, as fir Edward Coke 
obſerves *, though this hath fo often by authority of parkament 
been enacted, yet it could never be effected; ſo forcible is cuſtom. | 
with the multitude, when it bath gotten. an bead. 


E . 3 8 ind . as money is the medium of commerce,. it 1s. ; the 
A ue, 2. Ru king's prerogative, as the arbiter of domeſtic commerce, to give it 
a, ee, authority or make it current. Money is an univerſal medium, or 

. 244 common ſtandard, by comparifon with which the value of all 

1 0 merchandize may be aſcertained : or it is a ſign, which repre- 
ſents the reſpective values of all commodities. Metals are well 
calculated for this gn, becauſe they are durable and are capable 
of many ſubdiviſions: and a precious metal is ffill better calcula- 
ted for this purpoſe, becauſe it is the molt portable. A metal is 


; a alſo the moſt proper for a common meaſure, becauſe it can eaſily 
be reduced to the ſame ndnd in all nations: and every parti- 
. , culay nation Axes on it at's own. e that wat e e 
: * SF A4 £5 & * #4 b 
* + Hoved, A.D. 1201. by | 5 Kt. 5. c. 10. 16 Ric. Il. 8. 3. 3 Hen. VI 
* * 9 Hen. III. c. 2. C. 5. 11 Hen, VI. c. S. 11 Hen. VII. 6.5 
8 , * Plac. 35 Edw. J. Yo Cowel's Interpr. 22 Car. II. c. 8. 
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ſtandard (wherein conſiſts the intrinſic value) may both be known 
by 2 — only. 8 


As the quantity of precious metals increaſes, that is, the more 
of them there is extracted from the mine, this univerſal medium 
or common fign will. ſink in value, and grow leſs precious. Above 
a thouſand millions of bullion are calculated to have been im- 
ported into Europe from America within leſs than three centu- 
ries; and the quantity is daily increafing. The conſequence is, 
that more money muſt be given now for the ſame commodity 
than was given an hundred years ago. And, if any accident was 
to diminiſh the quantity of gold and ſilver, their value would pro- 
portionably riſe. A horſe, that was formerly worth ten pounds, is 
now perhaps worth twenty; and, by any failure of current ſpecie, 
the price may be reduced to what it was. Vet is the horſe in 
reality neither dearer nor cheaper at one time than another: for, 


jf the metalwhich conſtitutes the ooin was formerly twice as ſcarce 
as at preſent, the commodity was then as dear at half the price, 


AS naw. it is at the whole. 


© 


Tus coining of money is in all ſtates the act of the n 
power; for the reaſon juſt mentioned, that it's value may be 
Known on inſpection. And with reſpe& to coinage in general, 


there are three things to be conſidered e 7000 materials, the 
pee , and the denomination. 


WI TH regard 1 to the materials, fir Edward Coke lays it a 1 
that the money of England muſt either be of gold or filver; and 


none other was ever iſſued by the royal authority till 162, when 
copper farthings and half-pence were coined by king Charles the 
_ ſecond, and ordered by proclamation to be current in all payments, 
under the value of ſtu- pence, and not otherwiſe. But this copper 
coin is not upon the ſame footing with the other in many reſpects, 
particularly with regard to the offence of countericiting. it. 


* 8 Inf. 377. 3 ; 
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45 8 to the e ' "the damping thereof is the e 
able prerogative of the crown: for, though divers biſhops and mo- 
; naſteries had formerly the privilege of coining money, yet, as fir 
4 . Matthew Hale obſerves?, this was uſually done by ſpecial grant 
=_ 1 from the king, or by yekrighion which ſuppoſes: one; and 
=_ | therefore was derived from, and not in derogation of, the royal 
1 | prerogative. Beſides that they had only the profit of the coinage, 
3 85 and not the power of inſtituting either the impreſſion or denomi- 
3 = nation; but had uſually the ſtamp ſent them from. the Sept pam 


Tu E denomination, or the value for which the coin is to 708 H 
current, is likewiſe in the breaſt of the king; and, if any unu- 3 
= ſual pieces are coined, that value muſt be aſcertained by procla- = 
—_ . mation. In order to fix the value, the weight, and the fineneſs 
= | of the metal are to be taken into conſideration together. When 

a given weight of gold or ſilver is of a given fineneſs, it is then 
of the true ſtandard, and called ſterling metal; a name for which 


: there are various reaſons given , but none of them entirely ſatiſ- 
factory. And of this ſterling metal all the coin of the kingdom 
muſt be made by the ſtatute 25 Edw. III. c. 13. So that the 

king s prerogative ſeemeth not to extend to the debaſing or inhan- 


eing the value of the coin, below or above the ſterling value“: 
though fir Matthew Hale appears to be of another opinion. The 
—_— .. king may alſo, by his proclamation, legitimate foreign coin, and 
| — make it current here ; declaring at what value it ſhall be taken in 
i . payments“. But this, I apprehend, ought to be by compariſon 
with the ſtandard of our own coin; otherwiſe the confent of 
parliament will be neceſſary. There is at preſent no ſuch legiti- 
mated money; Portugal coin being only current by private con- 
ſent, ſo that any one who pleaſes may refuſe to take it in pay- 
ment. The king may alſo at any time decry, er cry down, any 
cain of 8 and make it no longer current 


1 P. C. 191. W 5 * 1H, P. C. 194. 
« Speke. Gloſſ. 203, I Ibid. 197. 
bo = Ibid. 
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VI. Tu E king is, laſtly, conſidered by the laws of England 


as the head and ſupreme "and of the national church. 


To enter into the reaſons upon which this prerogative is found- 


ed is matter rather of divinity than of law. I ſhall therefore - te 4 75 A. acl 
only obſerve that by ſtatute 26 Hen. VIII. c. 1. (reciting that the ,,, 


king's majeſty juſtly and rightfully is and ought to be the ſupreme 


church of England, and ſhall have, annexed to the imperial crown 
of this realm, as well the titles and ſtile thereof, as all juriſdic- 
tions, authorities, and commodities, to the ſaid dignity of ſupreme 
head of the church appertaining. And another ſtatute to the ſame 


| purport was made, I —— C. 1. 


* 


Ix virtue of this e the king convenes, prorogues, re- 


ſtrains, regulates, and diſſolves all eccleſiaſtical fynods or convo- 
cations. This was an inherent prerogative of the crown, long 
before the time of Henry VIII, as appears by the ſtatute 8 Hen. VI. 


c. 1. and the many authors, both lawyers and hiſtorians, vouched by 


| fir Edward Coke®. So that the ſtatute 25 Hen. VIII. c. 19. which 
reſtrains the convocation from making or putting in execution any 


canons repugnant to the king's prerogative, or the laws, cuſtoms, 


| and ſtatutes of the realm, was merely declaratory of the old 


common law': that part of it only being new, which makes the 


. king's royal aſſent actually neceſſary to the validity of every canon. 


The convocation or eccleſiaſtical ſynod, in England, differs con- 
fiderably in it's conſtitution from the ſynods of other chriſtian 


kingdoms : thoſe conſiſtin 8 wholly of biſhops ; whereas with us 


the convocation is the miniature of a parliament, wherein the 
archbiſhop preſides with regal ſtate ; the upper houſe of biſhops 

repreſents the houſe of lords; and the lower houſe, compoſed of 
RT" of the ſeveral dioceſes at large, and of each * 


b 4 Ind. 322, 323. > 3 
_ 
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head of the church of England; and ſo had been recognized by . 2. 2 EF 
the clergy of this kingdom in their convocation} it is enacted, that, . no, bed,. 
the king ſhall be reputed the only fupreme head in earth of the = 
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.cular chapter therein, reſembles the houſe of commons with it's 
knights of the ſhire and burgeſſes!. This conſtitution is ſaid to 


be owing to the policy of Edward I; who thereby at one and the 


fame time let in the inferior .clergy to the privilege of forming 


eccleſiaſtical canons, (which ;before they had not) and alſo intro- 
duced a method of of .taxing eccleſiaſtical benefices, * conſent of 


convocation * 0 


FR oM 1 of being the head of the church 
ariſes the king's right of ,nomination to vacant biſhopricks, and 


certain other eccleſiaſtical preferments; which will better be con- 
ſidered when we.come to treat of the clergy. I ſhall only here 


.obſerve, that this is now done in conſequence of the ſtatute 


25 Hen. VIII. <..20. 


As head of the Src, the 1 1s Ihewile the FD reſort 
in all eccleſiaſtical cauſes; an Lee lying ultimately to him in 


chancery from the ſentence of every eccleſiaſtical judge: which 
x nieht was reſtored to the crown by ſtatute 2 5 Hen. VIII. c. 19. as 


will more fully be ſhewn hereafter. 


In the diet of Sweden, where ns eccle- dants; and alſo of deputies, one of which 


ſiaſtics form one of the branches of the le- is choſen by every ten pariſhes or rural 


giſlature, the chamber of the clergy re- deanry. Mod. Un. Hiſt. xxxiii. 18. 
ſembles the convocation of England, It is * Gilb..hiſt, of exch. c. 4. 


NT of the. biſhops and fuperinten= 5 . — 
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 CHaArTER THE EIGHTH: 


Or THE KING's REVENUE. 


4 


AVING, in the preceding chapter, conſidered at large- 
thoſe branches of the king's prerogative, which contribute- 

to his royal dignity, and conſtitute the executive power of the- 
government, we proceed now to examine the king's fiſcal prero- 


gatives, or ſuch as regard his revenue; which the Britiſh conſti- 


tution hath veſted in the royal perſon, in order to ſupport his dig- 
nity and maintain his power : being a portion which each ſubject 
contributes of his property, in order to ſecure the remainder. 


Tu 1s revenue is either ordinary, or extraordinary, The king's- 


ordinary revenue is ſuch,. as has either ſubſiſted time out of mind 
in the crown; or elſe has been granted by parliament, by way of 


purchaſe or exchange for ſuch of the king's inherent A 
revenues, as were found-inconyenient to the ſubject. 


Wren I fay that it has ſubſiſted time out of mind in the 


crown, I do not mean that the king is at preſent in the actual 
poſſeſſion. of the whole of this revenue. Much (nay, the greateſt 


part) of it is at this day in the hands of ſubjects; to whom it 


has been granted out from time to time by the kings of England: 


which has rendered the crown in ſome meaſure dependent on the 


people for it's ordinary ſupport and ſubſiſtence. So that I muſt be 


obliged to recount, as part of the royal revenue, what lords of 


manors 


* 


2 Ll * wo 7 2 78 2 1 * 1 * * ; 2 i G * 2 * A 
* » "x" 4 $ 8.5 a” 2 8 8 Nee * F l 12 * "EIN 2h 
2 1 d 43 . r PR TIE 2 5 . BM * 828 7 2 * 8 M A P 1 4 F * * pf 
0 8 Y p TT * * 1 * 
_— n UB. 7 EE LS * mY 4 , 0 2 1 r = A "4 J Ds. 8, 7 N i 
_ nere 1 at wre . — — * CT. 6 
l \ . e - 


— 


272 5 5 25. Wan Book I. 
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manors and other ſubjects frequently look upon to be their own 
abſolute rights, becauſe they are and have been veſted in them 
and their anceſtors for ages, though in reality 9 derived 
from the grants of our antient princes. 


I. Tur firſt of the king's ordinary revenues, which I ſhall take 
notice of, is of an eccleſiaſtical kind; (as are alſo the three ſuc- 
ceeding ones) viz. the cuſtody of the temporalties of biſhops ; by 
which are meant all the lay revenues, lands, and tenements (in 
which is included his barony) which belong to an archbiſhop's or 
biſhop's ſee. And theſe upon the vacancy of the biſhoprick are 


immediately the right of the king, as a conſequence of his pre- 


rogative in church matters; whereby he is conſidered as the foun- 


der of all archbiſhopricks and biſhopricks, to whom during the 


vacancy they revert. And for the ſame reaſon, before the diſſo- 


lution of abbeys, the king had the cuſtody of the temporalties of 


all ſuch abbeys and priories as were of royal foundation (but not 
of thoſe founded by ſubjects) on the death of the abbot or prior“. 
Another reaſon may alſo be given, why the policy of the law 
bath veſted this cuſtody in the king; becauſe, as the ſucceſſor is 
not known, the lands and poſſeſſions of the ſee would be liable 
to ſpoil and devaſtation, if no one had a property therein. There- 


fore the law has given the king, not the temporalties themſelves, . 


but the cuſtody of the temporalties, till ſuch .time as a ſuceeſſor is 


appointed ; with power of taking to himſelf all the intermediate 
profits, without any account to the ſucceſſor; and with the 


right of prefenting (which the crown very frequently exerciſes ) 


to ſuch benefices and other preferments as fall within the time of 


vacation*, This revenue is of ſo high a nature, that it could not 


be granted out to a ſubject, before, or even after, it accrued: 


but now by the ſtatute 14 Edw. III. ſt. 4. c. 4 & 5. the king 
may, after the vacancy, leaſe the temporalties to the dean and 
chapter; ſaving to himſelf all advowſons, eſcheats, and the like. 


Our antient kings, and particularly William Rufus, were not 
only remarkable for Keeping the biſhopricks a long time vacant, 


» 2 Inſt, I5. 75 4 d Stat. 17 Edw. II. c. 14. F. N. B. 32. 


for 


Ch. 8. of PenrSons. 373 
for the ſake of enjoying the temporalties, but alſo committed 
horrible waſte on the woods and other parts of the eſtate; and, 
to crown all, would never, when the ſee was filled up, reſtore to 
the biſhop his temporalties again, unleſs he purchaſed them at an 
exorbitant price. To remedy which, king Henry the firſt * granted 
a charter at the beginning of his reign, promiſing neither to ſell, 
nor let to farm, nor take any thing from, the domains of the 
church, till the ſucceſſor was inſtalled. And it was made one of 
the articles of the great Charter, that no waſte ſhould be com 
mitted in the temporalties of biſhopricks, neither ſhould the cuſ- 
tody of them be fold. The fame is ordained by the ſtatute of 
Weſtminſter the firſt *; and the ſtatute 14 Edw. III. ſt. 4. c. 4. 
| {which permits, as we "hp ſeen, a leaſe to the dean and chapter) 
as ſtill more explicit in prohibiting the other exactions. It was 
alſo a frequent abuſe, that the king would for trifling, or no 
cauſes, ſeiſe the temporalties of biſhops, even during their lives, 


into his own hands : but this is guarded — ” ſtatute 
I 1 Edw. III. |. 2. ©. 2. 


Tu fs revenue of the king, which Was W very conſi- 
ouch is now by a cuſtomary indulgence almoſt reduced to no- 
ching: for, at preſent, as ſoon as the new biſhop is conſecrated 

and confirmed, he uſually receives the reſtitution of his tempo- 
ralties quite entire, and. untouched, from the king; and then, 
and not ſooner, he has a fee ſimple in his biſhoprick, and may 
maintain IG ne ))))%%%%%CCC 0 tel 


I. Taz king is entitled to a oorody, as s the law calls it, out 
of every biſhoprick: that is, to ſend one of his chaplains to be 
maintained by: the biſhop, or to have a penſion allowed him till 
the biſhop promotes him to a benefice*. This is alſo in the na- 
ture of an acknowlegement to the king, as founder of the ſee ; 
ſince he had formerly the ſame corody or penſion from every abbey 


2 Matth. Paris. | | f Co. Litt. 67. 341. 
9 Hen, III. c. 5. ä 2 F. N. B. 230. 
3 Edw. I. c. 23. 1 EY 
69 Ma = 1,1 or 
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g == | or priory of royal foundation. It is, I bnd now fallen into 
—_ - total diſuſe; though fir Matthew Hale fays*, that it is due of 
1 ; common. right, and that no pretend Prog will EEYS its: 
5 III. Taz his alſo 4 was formerly obſerved i) is entitled to 
Fi all the tithes ariſing in extraparochial places*: though perhaps it 
. Fs may be doubted how far this article, as well as the laſt, can be 
—_ properly reckoned a part of the king's own royal revenue; fince 
_ a corody ſupports only his chaplains, and theſe extraparochial 
—_— | e are held under an implied truſt, that the king will diſtri- 
1 | bute them for the good of the clergy i in general. 
I +0; Tx x next h conſiſts in tha firſt-fruits, and tenths, 
f of all ſpiritual preferments in the 2 3 both of which I 
3 hal conlider e 


1 . > Tu ESE were originally a part of the papal vſurpations over 
HL FUL og 53 clergy of this kingdom ; firſt introduced by Pandulph the 
Ppope's legate, during the- reigns of king John and Henry the 

Ee ales. 2 2 2 third, in the ſee of Norwich; and afterwards attempted to be 
1 . made univerſal by the popes Clement V and John XXII, about 
—_ he beginning of the fourteenth century. The firſt-fruits, primi- 
8 * = fee £4 4 _ = 2 mY tae, TICS were the firſt year's whole profits of the ſpiritual | 
—_ 75 _ ww rage 1& 46 2 . preferment, according to a rate or valor made under the direction 
A, of 2 -4-of pope Innocent IV by Walter biſhop of Norwich in 38 Hen. III, 
e, 2 2 285 and afterwards advanced in value by commiſſion from pope Ni- 
. PM ee + 3 cholas the third, A. D. 1292, 20 Edw. II; which valuation of 
4 cher. pope Nicholas is ſtill preſerved in the exchequer ”. „The tenths, 

. Aer bore alen or decimae, were the tenth part of the annual prof x each living 
by the ſame valuation; which was alſo i by the holy ſee, 
4 ar under no better pretence than a ſtrange miſapplication of that 
e 1-0" precept of the Levitical law, which direQs ", that the Levites 
tay a, e,. 4 ſhould offer the tenth part of their tithe as a heave-offering to 


5 . 1 eee. 
55 2 . 8 e . Notes on F. N. B. above cited. Fr. N. B. 176, 
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« the Lord, and give it to Aaron the hgh prieſt.” But this claim 
of the pope met with vigorous reſiſtance from the Engliſh par- 
liament ; and a variety of acts were paſſed to prevent and reſtrain 
it, particularly the ſtatute 6 Hen. IV. c. 1. which calls it a hor- 
rible miſchief and damnable cuſtom. But the popiſh . clergy, 
blindly devoted to the will of a foreign maſter, ſtill kept it on 
foot ; ſometimes more ſecretly, ſometimes more openly and avow- 
edly : ſo that, in the reign of Henry VIII, it was computed, that 
in the compaſs of fifty years 800000 ducats had been ſent to 
Rome for firſt- fruits only. And, as the clergy expreſſed this 
willingneſs to contribute ſo much of their income to the head of 
the church, it was thought proper ( when in the ſame reign the 
papal power was aboliſhed, and the king was declared the head 
of the church of England) to annex this revenue to the crown ; 
which was done by ſtatute. 26 Hen. VIII. c. 3. (confirmed by ſta- 
tute 1 Eliz. c. 4.) and a new valor 5 was then made, 
by which the 4 are at n rated. 


By theſe 888 ſtatutes all vicarages under ten x pounds 
a year, and all rectories under ten marks, are diſcharged from the 


payment of firſt- fruits: and if, in ſuch livings as continue 
chargeable with this payment, the incumbent lives. but half a 
year, he ſhall pay only one quarter of his firſt-fruits ; if but one 
whole year, then half of them; if a year and half, three quar- 
ters; and if two years, then the whole; and not otherwile. 
Likewiſe by the ſtatute 27 Hen. VIII. c.8. no tenths are to be 
paid for the firſt year, for then the firſt-fruits are due : and by 
other ſtatutes of queen Anne, in the fifth and ſixth years of her 
reign, if a benefice be under fifty pounds per annum clear yearly 


value, it ſhall be diſcharged of the payment of frſt-fruits and tenths. 


Tuus the richer clergy, being, by the 4 bigotry . 
their popiſh predeceſſors, ſubjected at firſt to a foreign exaction, 
were afterwards, when that yoke was ſhaken off, liable to a like 
miſapplication of their revenues, through the rapacious diſpoſition 
of the we reigning monarch : till at length the piety of queen 


. Anne 
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I fe - BS Anne reſtored to the church what had been thus indirectly taken 
—_ Aon. from it. This ſhe did, not by remitting the tenths and firſt- 
5 . Ga, 25 fruits entirely; but, in a ſpirit of the trueſt equity, by applying 


1 | theſe ſuperfluities of the larger benefices to make up the deficien- 
3 98 ces of the ſmaller. And to this end ſhe granted her royal charter, 
2 | wich was confirmed by the ſtatute 2 Ann. c. 11. whereby all the 
_—_— revenue of firſt-fruits and tenths i 1s veſted in truſtees for ever, to 
= A form a perpetual fund for the augmentation of poor livings. This 
_——_ EO | is uſually called queen Anne's bounty; which has been ſtill far- 
—_ ther regulated by ſubſequent ſtatutes, too numerous here to recite. 
—_— . Pais Tn E next brunch of the revenue (which, 


- „ as well as the ſubſequent branches, is of a lay or temporal nature) 
= confiſts in the rents and profits of the demeſne lands of the crown. 
—_ . . - -  Thefe demeſne lands, terrace dominicates regis, being either the 
ro ſhare referved to the crown at the original diſtribution of landed 
—_— __ __ property, or ſuch as came to it afterwards by forfeitures or other 
"I nd means, wereantiently very large and extenſive ; comprizing di- 
_—_ vers manors, honors, and lordſhips; the tenants of which had 
+ . privileges, as will be ſhewn in the ſecond. book of 
Ws | | theſe commentaries, when we ſpeak of the tenure in antient de- 

W- meſne. At preſent they are contracted within a very narrow 
"compaſs, having been almoſt entirely granted away to private 
fſubjects. This has occaſioned the parliament frequently to inter- 
poſe; and, particularly, after king William III had greatly im- 
poveriſhed the crown, an act paſſed *, whereby all future grants 
= br leafes from the crown for any longer term than thirty one years 
—_— : .-. or three lives are declared to be void; except with regard to 
—_ | | houſes, which may be granted for fifty years. And no reverfionary 
—_ . - . leaſe can be made, ſo as to exceed, together with the eſtate in be- 
1 | ing, the ſame term of three lives or thirty one years: that is, where 
= he ä ſubſiſting leaſe, of which there are twenty years ſill to. 
—_ come, the king cannot grant a future intereſt, to commence after 


\ 
* 


=_ - - tte expiration of the former, for any longer term than eleven 
3 | ears, The tenant muſt alſo be made liable to be puniſhed for 


- 


i | ; | Dy | " 1 Ann, f. I, c. 7. 8 8 : ; - | 
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committing waſte; and the uſual rent muſt be reſerved, or, where 


there has uſually been no rent, one third of the clear yearly 


value P. The misfortune is, that this act was made too late, after 
almoſt every valuable poſſeſſion of the crown had been granted 
away for ever, or elſe upon very long leaſes ; but may be of be- 
nefit to poſterity, when thoſe leaſes come to expire. | 


VI. HiTHER might have been referred the advantages 


which were uſed to ariſe to the king from the profits of his mili- 
tary tenures, to which moſt lands in the kingdom were ſubject, 
till the ſtatute 12 Car. II. c. 24. which in great meaſure aboliſhed 


them all: the explication of the nature of which tenures, muſt be 
referred to the ſecond book of theſe commentaries. Hither alſo 


might have been referred the profitable prerogative of purveyance 
and pre-emption : which was a right enjoyed by the crown of 
buying up proviſions and other neceſſaries, by the intervention of 
the king's purveyors, for the uſe of his royal houſhold, at an 
_ appraiſed valuation, in preference to all others, and even without 
.conſent of the owner; and alſo of forcibly impreſſing the car- 
riages and horſes of the ſubje&, to do the king's buſineſs on the 
publick roads, in the conveyance of timber, baggage, and the 
| like, however inconvenient to the proprietor, upon paying him 
a a ſettled price. A prerogative, which prevailed pretty generally 
throughout Europe, during the ſcarcity of gold and filver, and 
the high valuation of money conſequential thereupon. In thoſe 
early times the king's houſhold (as well as thoſe of inferior lords) 


were ſupported by ſpecific renders of corn, and other viduals, - 


from the tenants of the reſpective demeſnes ; and there was alſo. 
aà continual market kept at the palace gate to furniſh viands for 
the royal uſe*. And this anſwered all purpoſes, in thoſe ages of 
_ ſimplicity, fo long as the king's court continued in any certain 
place. But when it removed from one part of the kingdom to 
another (EV was formerly vary: frequently done) it was found ne- 


p In like manner, bo hs civil law, the only let to 1 Cod, I. 11. 2. 61. 
inheritances or fundi patrimoniales of the im- 4 41nft. 273. 


perial crown could not be alienated, but 
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ceſſary to ſend purveyors beforehand, to: get together a ſufficient 

quantity of proviſions and other neceſſaries for the houſhold : 
and, leſt the unuſual demand ſhould raiſe them to an exorbitant 
price, the powers beforementioned were veſted in theſe purveyors; 
who in proceſs of time very greatly abuſed their authority, and 
became a great oppreſſion to the ſubject though of little advan- 
tage to the crown; ready money in open market (when the 
royal reſidence was more permanent, and ſpecie began to be 
plenty) 'being found upon experience to be A beſt proveditor 
of any. Wherefore by degrees the powers of purveyance have 
declined, in foreign countries as well as our own; and particularly 
were aboliſned in Sweden by Guſtavus Adolphus, towards the be- 
ginning of the laſt century". And, with us in England, having 
fallen into diſuſe during the ſuſpenſion of monarchy, king Charles 
at his reſtoration conſented, by the ſame ſtatute, to reſign intirely 
theſe branches of his revenue and power, for the eaſe and con- 
venience of his ſubjects: and the parliament, in part of recom- 
penſe, ſettled on him, his heirs, and ſucceſſors, for ever, the he- 
reditary exciſe of fifteen pence per barrel on all beer and ale fold 
in the kingdom, and a proportionable ſum for certain other li- 
quors. So that this hereditary exciſe, the nature of which ſhall 
be farther explained in the ſubſequent part of this chapter, now 
forms the fixth branch wo his my 8 ordinary revenue. 


VII. A SEVENTH branch might alſo be computed to have 
evi from wine licences; or the rents payable to the crown by 
ſuch perſons as are licenſed to fell wine by retale throughout - 
England, except in a few privileged places. Theſe were firſt 
ſettled on the crown by the ſtatute 12 Car. II. c. 25. and, to- 
gether with the hereditary exciſe, made up the equivalent in 
value for the loſs ſuſtained by the prerogative in the abolitien of 
the military tenures, and the right of pre-emption and purveyance: 
but this revenue was aboliſhed by the ſtatute 30 Geo. II. c. x9. 

and an annual ſum of upwards of . 7000 per annum, iſſuing out 


of the new ſtamp duties impoſed on wine e licences, was ſettled on 
the crown in it's ſtead. 


7 Mod. Un. His. xxadii. 520, 5 VIII. AN 
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VIII. Ax eighth branch of the king's ordinary revenue is 
uſually reckoned to conſiſt in the profits ariſing from his foreſts. 
Foreſts are waſte grounds belonging to the king, repleniſhed with 
all manner of beaſts of chaſe or venary ; which are under the 
king's protection, for the ſake of his royal recreation and de- 
light: and, to that end, and for preſervation of the king's game, 
there are particular laws, privileges, courts and officers belong- 
ing to the king's foreſts ; all which will be, in their turns, ex- 
plained. in the ſubſequent books of theſe commentaries. What 
we are now to conſider are only the profits ariſing to the king 
from hence; which conſiſt principally in amercements or fines 
levied for offences againſt the foreſt-laws. But as few, if any 
courts of this kind for levying amercement$have been held ſince £5 Ee Ae Soph eee 
1632, 8 Car. I. and as, from the accounts given of the. proceed- ; 
ings in that court by our hiſtories and law books *, nobody would 
now Wiſh to ſee them again revived, .it.is needleſs (at leaſt in this: 
place) to purſue this Py any farther.. 


IX. Tas profits arifing from. the king's ordinary, courts. of , 47 

juſtice make a ninth branch of his revenue. And theſe conſiſt 2 ee ele. 
not only in fines impoſed upon offenders, forfeitures of recog- . - : 
nizances, and amercements levied upon defaulters ; but alſo in ys 
certain fees due to the crown in a variety of legal matters, as, 
for ſetting the great ſeal to charters, original writs, and other le- 
gal proceedings, and for permitting fines: to be levied of lands in 
order to bar entails, or otherwiſe to inſure their title. As none 
of theſe can be done without the immediate intervention of the: 
king, by himſelf or his officers, the law allows him certain per- 
quiſites and profits, as a. recompenſe for the trouble he under- 
takes for the public. Theſe, in proceſs of time, have been almoſt 
all granted out to private perſans, or elſe appropriated to certain 
particular uſes : ſo that, though our law-proceedings are ſtill 
loaded with their payment, very little of them is now returned 
into the king's exchequer ; for a part of whoſe royal maintenance 
| * 1 Jones, 267—298, 

* 
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tis were originally intended. All future grants of them how- 


ever, by the ſtatute 1 Ann. ſt. 2. c. 7. are to endure for no lon- 
ger time than the prince's life who grants them. 


X. A TENTH branch of the king 8 "alias; revenue, aid 
to be grounded on the conſideration of his guarding and protect- 
ing the ſeas from pirates and robbers, is the right to royal fiſh, 
which are whale and ſturgeon : and theſe, when either thrown 
| aſhore, or caught near the coaſts, are the property of the king, 
on account of their ſuperior. excellence. Indeed our anceſtors 
ſeem to have entertained a very high notion of the importance of 
this right; it being the prerogative of the kings of Denmark and 
the dukes of Normandy; a and from one of theſe it was probably 
derived to our princes. It is expreſſly claimed and allowed in the 
ſtatute de praerogativa regis” and the moſt antient treatiſes of 
law now extant make mention of it *; though they ſeem to have 
made a diſtinction between whale and goon, „ as was incident- 
ally obſerved in a former chapter?. | 


XI. Ano THER maritime revenue, and founded partly upon 
© the ſame reaſon, is that of ſhipwrecks ; which are alſo declared 
to be the king's property by the ſame prerogative ſtatute 1 7Edw. II. 
C. 11. and were ſo, long before, at the common law. It is worthy 
obſervation, how greatly the law of wrecks has been altered, 
and the rigour of it gradually ſoftened, in favour of the diſtreſſed -. 
proprietors. Wreck, by the antient common law, was where 
any ſhip was loſt at ſea, and the goods or cargo were thrown upon 
the land; in which caſe theſe goods, ſo wrecked, were adjudged. 
to belong to the king : for it was held, that, by the loſs of the 
ſhip, all property was gone out of the original owner *. But this. 
was undoubtedly adding ſorrow to ſorrow, and was conſonant 
narther to reaſon nor ene Wherefore it was firſt ordained 


nk Plowd. 315; WW * Bracton. 1 3. 163. Britton. e. 17 Fleta. 
* Stiernh, de jure Suconum. 1's. c. 8. Gr, J. 1. c. 45 & 46. 

Couſtum. _— © v ch. 4. pag. 216. 
1 c. 11. „ e ee 
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by king Henry I, that if any perſon eſcaped alive out of the ſhip 
it ſhould be no wreck ; and afterwards king Henry II, by his 


charter?, declared, that ir on the coaſts of either England, Poictou, 
Oleron, or Gaſcony, any ſhip ſhould be diſtreſſed, and either 


man or beaſt ſhould eſcape or be found therein alive, the goods 


| ſhould remain to the owners, if they claimed them within three 
months ; but otherwiſe ſhould be eſteemed a wreck, and ſhould 
belong to the king, or other lord of the franchiſe. This was again 
confirmed with improvements oy king Richard the firſt, who, 
in the ſecond year of his reign ©, not only eſtabliſhed theſe con- 
ceſſions, by ordaining that the owner, if he was ſhipwrecked and 
eſcaped, ** omnes res ſuas hberas et quietas haberet,” but alſo, that, 


if he periſhed, his children, or in default of them his brethren. 


and ſiſters, ſhould retain the property 3 and, in default of brother 
or ſiſter, then the goods ſhould remain to the king. And the 
law, ſo long after as the reign of Henry III, ſeems ſtill to have 
been guided by the ſame equitable proviſions. For then if a dog 


(for inſtance) eſcaped, by which the owner might be difcovered, 


or if any certain mark were ſet on the goods, by which they 


might be known again, it was held to be no wreck. And this 


is certainly moſt agreeable to reaſon; the rational claim of the 


king being only founded upon this, that the true owner cannot 


be aſcertained. But afterwards, in the ſtatute of Weſtminſter 
the firſt?, the law is laid down more agreeable to the charter of 


king Heney the ſecond: and upon that ſtatute hath ſtood the legal 


doctrine of wrecks to the preſent time. It enacts, that if any live 
thing eſcape (a man, a cat, or a dog; which, as in Bracton, are 


only put for examples e,) in this caſe, and, as it ſeems, in this caſe 


only, it is clearly nc not a legal wreck : but the theriff of the county - 


a RY Ced. a Wilkins. 3ogs. 
„ 26 May, A. D. 1174. 1Rym. Foe. 0 
© Rog. Hoved. in Ric. J. | 


In like manner Conſtantine the great, 


: finding that by the imperial law the revenue 
of wrecks was given to the prince's treaſury 
or fiſcus, reſtrained it by an edit (Cod. 11. 


5. OK. and oriiged them to remain to the 


ate, ut de re tam ludtuoſa compendium feat 


4 tur? 3” 
© Bract. 3 FIRM 
f 3 Edw. I. c. 4. 


f A FI — 
owners; adding this 8 expoſtulation, fe A Are 
% Quod enim jus habet fiſcus in aliena calami- 2 


* Flet. 1. c. 44. 2 ll. 167. | 
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is bound to keep the goods a year and a day (as in France for one 


year, agreeably to the maritime laws of Oleron b, and in Holland 
for a year and an half) that if any man can prove a property in 


them, either in his own right or by right of repreſentation ', they | 


ſhall be reſtored to him without delay 3 but, if no ſuch property 
be proved within that time, they then ſhall be the king's, If the 


goods are of a periſhable nature, the ſheriff may ſell ; ole — 
the money ſhall be liable in their ſtead*, This revenue of wrecks 


is frequently granted out to lords of manors, as a royal fran- 
chiſe; and if any one be thus entitled to wrecks in his own land, 
and the king's goods are wrecked thereon, the king may claim 
them at any time, even after the year and day. 


1T is to be che, that in \ order. to "OO a od wreck, 
the goods muſt come to land. If they continue at fea, the law 


diſtinguiſhes them by the barbarous and uncouth appellations of 
Jetſam, flatſam, and ligan. Jetſam is where goods are caſt into 


the ſea, and there ſink and remain under water: flotſam is where 
they continue ſwimming on the ſurface of the waves: ligan is 
where they are ſunk in the ſea, but tied to a cork or buoy, in 
order to be found again. Theſe are alſo the king's, if no owner 
appears to claim them]; but, if any owner appears, he is entitled 


\ 


to recover the poſſeſſion. For even if they be caſt overboard, - 


without any mark or buoy, in order to lighten the ſhip, the 


owner is not by this act of neceſſity conſtrued to have renounced 


his property: much leſs can things: ligan be ſuppaſed to be 
abandoned, fince the owner has done all in his power, ta aſſert 


and retain his property. Theſe three are therefore accounted fo. 


fer a diſtinct thing from the former, that hy the king's grant to 
a man of wen, things Jetlam, — and Oy will not 


paso a 
: JJ N n Dua? ea res in tempeſtate, levandat na- 
i 2 Inſt. 168. | Vis cauſa, ejiciuntur, hae dominorum permanent. 
* Plowd. 166. 75 Luis palam eff, eas non eo animo ejici, quod 
1 2 Inſt. 168. Bro. Abr. en. | dus habere nolit. Infl, 2. 1. f. 48. TT 
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WRECKs.,. in their legal acceptation, are at preſent not very 
frequent : it rarely happening that every living creature on board 
periſhes; and if any ſhould ſurvive, it is a very great chance, 
ſince the improvement of commerce, navigation, and correſpon- 
.dence, but the owner will be able to aſſert his property within 
the year and day limited by law. And in order to preſerve this 
property entire for him, and if poſſible to prevent wrecks at all, 
our laws have made many very humane regulations; in a ſpirit 
quite oppoſite to thoſe ſavage laws, which formerly prevailed in 
all the northern regions .of Europe, and a few years ago were 
ſtill faid to ſubſiſt on the coaſts of the Baltic ſea, permitting the 
inhabitants to ſeize on whatever they could get as lawful prize; 
or, as an author of their own expreſſes it, *in naufragorum miſeria 
e of calamitate tanquam vultures ad praedam currere b. For by 
the ſtatute 2 Edw. III. c. 13. if any ſhip be loſt on the ſhore, 
and the goods come to land (ſo as it be not legal wreck) they 
ſhall be preſently delivered to the merchants, they paying only a 
reaſonable reward to thoſe that ſaved and preſerved them, which 


is intitled ag e. Alſo by the common law, if any perſons. 


{other than the ſheriff) take any goods fo caſt on ſhore, which 


are not legal wreck, the owners might have a commiſſion to en- 


quire and find them out, and compel them to make reſtitution 1. 
And by ftatute 12 Ann. ſt. 2. c. 18. confirmed by 4 Geo. I. c. 12. 


in order to aſſiſt the diſtreſſed, and prevent the ſcandalous illegal 
practices on ſome of our ſea coaſts, (too ſimilar to thoſe on the 


Baltic) it is enacted, that all head-officers and others of :towns 


near the ſea ſhall, upon application made to them, fummon as 


many hands as are neceſſary, and ſend them to the relief of any 
thip i in diſtreſs, on forfeiture of 100 J. and, in caſe of aſſiſtance" 
given, ſalvage ſhall be paid by the owners, to be aſſeſſed by three 
neighbouring juſtices. All perſons that ſecrete any goods ſhall 


forfeit their treble value: and if they wilfully do any act whereby 
the ſhip is loſt or deſtroyed, by making holes in her, ſtealing her 
pumps, or otherwiſe, they are guilty. of felony, witheut benefit 


7 Stiernh, 4 jure bias. I. z. e. F. N. B. 112. 
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of clergy. Laſtly, by the ſtatute 26 Geo. II. c. 19. plundering 
any veſſel either in diſtreſs, or wrecked, and whether any living 
creature be on board or not, (for, whether wreck or otherwiſe, 

it is clearly not the property of the populace) ſuch plundering, 1 
ſay, or preventing the eſcape of any perſon that endeavors to ſave 

his life, or wounding him with intent to deſtroy him, or putting 
out falſe lights in order to bring any veſſel into danger, are all 

declared to be capital felonies; in like manner as the deſtroying 
trees, ſteeples, or other ſtated ſeamarks, is puniſhed by the ſtatute 
8 Eliz. c. 13. with a forfeiture of 200 J. Moreover, by the 
ſtatute of George II, pilfering any goods caft aſhore is declared 
to be petty larceny; and many other ſalutary regulations are 


made, for the more effecually preſerving thips of my: nation in 
diſtreſs *. e 


XI. A TWELFTH branch of the rayal revenue, the * 
to mines, has it's original from the king's prerogative of coinage, 
in order to ſupply him with materials: and therefore thoſe mines, 
which are properly royal, and to which the king is entitled when 
found, are only thoſe of ſilver and gold*. By the old common 
law, if gold. or ſilver be found in mines of baſe metal, according 
to the opinion of ſome the whole was a royal mine, and belonged 
to the king; though others held that it only did fo, if the quan- 
tity of gold or ſilver was of greater value than the quantity of 
baſe metal. But now by the ſtatutes 1 W. & M. ſt. 1. c. 30. 
and 5 W. & M. c. ö. this difference is made immaterial; it being 
enacted, that no mines of copper, tin, iron, or lead, ſhall be 
looked upon as royal mines, notwithſtanding gold or ſilver may 
be extracted from them in any quantities: but that the king, or 
perſons claiming royal mines under his authority, may have the 


r By the civil law, to deſtroy perſons | litan conflithcions, puniſhed with the utmoſt | 
ſhipwrecked, or prevent their faving the ſeverity all thoſe who neglected to aſſiſt any 
- ſhip, is capital. And to ſteal even a plank ſhip in diſtreſs, or plundered any goods caſt - 
from a veſſel in diſtreſs, or wrecked, makes on ſhore. (Lindenbrog. Cod. LE. antig. : 
the party liable to anſwer for the whole ſhip 1 46. "$149 0p 
and cargo. (FF. 47.9. 3.) The laws alſo of 2 Inft. 577. 
the Wiſigoths, and the moſt early Neapo- * Plowd. 366. 
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ore, (other than tin-ore in the counties of Devon and Cornwall) 
paying for the ſame a price ſtated in the at. This was an ex- 
tremely reaſonable law : for now private owners are not diſcou- 
raged from working mines, through a fear that they may be 
claimed as royal ones; neither does the king depart from the juſt 
rights of his revenue, fince he may have all the precious metal 
contained in the ore, paying no more for it than the value of the 
baſe metal which it is ſuppoſed to be; to which baſe metal the 
land-owner is by reaſon and law entitled. 


XIII. To the fame original may in part be referred the re- 
venue of treaſure-trove (derived from the French word, 7rover, 
to find) called in Latin 7heſaurus inventus, which is where any 
money. or coin, gold, filver, plate, or bullion, is found hidden in 
the earth, or other private place, the owner thereof being un- 
known; in which caſe the treaſure belongs to the king: but if 
he that hid it be known, or afterwards found out, the owner 
and not the king is entitled to it ®. Alſo if it be found in the 
ſea, or upon the earth, it doth not belong to the king, but the 
finder, if no owner appears v. So that it ſeems it is the hiding, 
not the abandoning of it, that gives the king a property: Bracton* 
defining It, in the words of the civilians, to be © ver depgſitio 
* pecuniae. This difference clearly ariſes from the different in- 
tentions, which the law implies in the owner. A man, that hides 
his treaſure in a ſecret place, evidently does not mean to relin- 
quiſh his property; but reſerves a right of claiming it again, 
when he ſees occaſion; and, if he dies and the ſecret alſo dies 
with him, the law gives it the king, in part of his royal revenue. 
But a man that ſcatters his treaſure into the ſea, or upon the 
public ſurface of the earth, is conſtrued to have abſolutely aban- 
doned his property, and returned it into the common ſtock, with- 
out any intentiòn of reclaiming it; and therefore it belongs, as 

in a ſtate of nature, to the firſt occupant, or finder; unleſs the 
owner appear and aſſert his right, which then proves that the loſs 
was by accident, and not with an intent to renounce his Property. 


* 3Inſt, 132. Dalt. Sheriffs. c. 16. 
v Britt. c. 17. Finch, L. 177, 
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Fox NME all treafure-trove belonged to the finder r; as was 


alſa the rule of the civil law*. Afterwards it was judged expe- 
dient for the purpoſes of the ſtate, and particularly for the coinage, 
to allow part of what was fo found ta the king; which part was 
aſſigned to be all Sidden treaſure; ſuch as is cgſually loft and un- 
claimed, and alſo ſuch as is de/gnedly abandoned, ſtill remaining 
the right of the fortunate finder. And that the prince thall be 
entitled to this hidden treaſure is now grawn to be, according to 
Grotius *, '** jus commune, et quafe gentium: -” for it is not only ob- 
ſerved, he adds, in England, but in Germany, France, Spain, 
and Denmark. The finding of depoſited treaſure was much more 
frequent, and the treaſures themſelves more conſiderable, in the 
infancy of our conſtitution than at preſent. When the Romans, 
and other inhabitants of the reſpective countries which compoſed 


their empire, were driven out by the northern nations, they con- 


cealed their money under-ground; -with a view of reſorting to it 
again when the heat of the.irruption ſhould be over, and the in- 
vaders driven back to their a But as this never happened, 
the treaſures were never claimed; and on the death of the owners 
the ſecret alſo died along with them. The conquering generals, 
being aware of- the value of theſe hidden mines, made it highly 


penal to ſecrete; them from the public ſervice. In England there- + 


fore, as among the feudifts*, lt puniſhment of ſuch as. concealed 
from the king the finding of hidden treaſure was de no les 
than death; but now it is — fine and impriſonment *. . dh? 


XIV. WAI 8. bona: ay are ; woods alan and Ss 
-or thrown away by the thief in his-flight, for fear of 'being ap- 
prehended. Theſe are given to the king by the law, as a puniſh- * 
ment upon the owner, for not himſelf purſuing the felon, and 
taking away his goods from him*. And therefore if the party 
robbed do his diligence immediately to follow and apprehend. No 


_..Y BraQton. J. 3. . z Iuſt. 133. | o Glany. J 1. e. 2. Sue. 16. 40. 
H G. 1.31. J a 
2 * & p. L. z. <8. 8 4 Cxo. Eliz. 694. | 
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thief (which i is called making freſh ſuit) or do convict him after-- 
wards, or FROCUES evidence to convict him, he ſhall have his 
again ©. 'Waived goods do alſo not belong to the king, till 
D ſciſed by ſomebody for his uſe ; for if the party robbed can ſeiſe 
them firſt, though at the diſtance of twenty years, the king ſhall 
never have them f. If the goods are hid by the thief, or left any 
where by him, fo that he had them not about him when he fled, 
and therefore did not throw them away in his flight; theſe alſo 
are not bona waviata, but the owner may have them again when 
he pleaſes*. The goods of a foreign merchant, Kong 4 ſtolen _ 
and thrown away in flight, ſhall never be waifs*: the reaſon. 
whereof may be, not only for the encouragement of trade, but 
alſo becauſe there is no wilful default in the foreign merchant's 
not purſuing the thief, he being generally a 9 to our laws, 
our r uſages, and our language. 


—— 


F 


- 


XV. E STRAYS are ſuch valuable animals as are found wan- 
dering in any manor or lordſhip, and no man knoweth the owner 
of them; in which caſe the law gives them to the king as the gene- 
tal owner and lord paramount of the foil, in recompence for the 
damage which they may have done therein; and they now moſt 
commonly belong to the lord of the manor, by ſpecial grant from 
the crown. But in order to veſt an a e property in the king 
or: his grantees, they muſt be proclaimed in the churctifand two 
market towns next adjoining to the place where they are found: 
and then, if no man claims them, after proclamation and a year 
and a day paſſed, they belong to the king or his ſubſtitute with- 
out 'redemption*; even w the owner were a minor, ot un- 
der any other legal incapacity*. A proviſion fimilar to which ob- 
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tained in the old Gothic conſtitution, with regard to all things 1 fe, meren 10. e. 7 1 
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\ = þ = | nnen coram ecclefia * judicio.: and the comb of a year was al- 

4 __ FT lowed for the owner to reclaim his property | If the owner 
Ke claims them within the year and day, he muſt pay the charges of 

„ * . . . finding, keeping, and proclaiming them » The king or lord 

| 4 s, has no property till the year and day paſſed: for if a lord keep- 

3 2 "i "IP > WE, 5 an eſtray three quarters of a year, and within the year it 

=o 7 ſtrayeth again, 9 another lord getteth it, the firſt lord cannot 

. Aue! ” wy * take it again Any beaſt may be an eſtray, that is by nature 

SEE 


_ + tame or len and in which there is a valuable property, 
2 x Aur ton HH tor hogs as ſheep, oxen, ſwine, and horſes, which we in pon 7 45 
* len, fg cattle; and fo Fleta * defines it, pecus vagans, quod nullus petit, 
— fe e cee. ſeguitur, vel advocat. For animals upon which the law ſets no 
| Au 147 * value, as a dog or cat, and animals ferae naturae, as a bear or 
ator the wolf, cannot be conſidered as eſtrays. So ſwans may be eſtrays, 
Hd. es put not any other fowl? ; whence they are ſaid to be royal fowl. + 
8 3 he reaſon of which diſtinction ſeems to be, that, cattle and ſwans 
1— — being of a reclaimed nature, the owner's property in them is not 
* * / > =: — N ' loſt art by their temporary eſcape ; 5 ho „ alſo, from their 
n 13 2 intrinſic value, are a ſufficient pledge for the ee of the lord 
=. ” of the franchiſe in keeping them the year and day. For he that 
takes an eſtray is bound, ſo long as he keeps it, to find it in pro- 
viſions and keep it from damage ; and may not uſe it by way of 
labour, but is liable to an action for ſo doing. Yet he may milk | 
—_ 5 a cow, or the like, for that tends. to the preſervation, and is far. 
_— fte benefit, af the animal :- 


1 


. 
8 
1 
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; 4 "By ESI DEs the 28 3 Ae giren by the * 
| 1 ſhould have the ſeveral revenues 6f royal fiſn, ſhipwrecks, treafure-» | 
=. | trove, waifs, and eſtrays, there is alſo one general reaſon which 
—_ „„ them all; and that is, becauſe they are bona vacantia, 
—_ .. | or goods i in which no one elſe can claim a property. And there- 
fore * the law of Natur ** _—_— to > the ark. . or 


g : t. | . 180 r. 
— * Finch. ah hg 2 : „ 7 Cro. Tos 147. a 33 
. „„ „ AO. 148. Noy. 119. 


finder; and ſo continued under the imperial law. But, in ſett- 
ling the modern conſtitutions of moſt of the governments in 
Europe, it was thought. proper (to prevent that ſtrife and con- 
tention, which the mere title of occupancy is apt to create and 


continue, and to provide for the ſupport of public authority in a 
manner the leaſt burthenſome to individuals) that theſe rights 


ſhould be annexed to the ſupreme power by the poſitive laws of | 


the ſtate. And ſo it came to paſs that, as Bracton expreſſes it, 
haec, quae nullius in boms ſunt, ei olim fuerunt inventoris de Jure 
* jam n Principis de Jure gentium. 


XVI. Tu next branch of the king 8 ordinary revenue conſiſts 
in forfeitures of lands and goods for offences; bona confiſcata, as 


they are called by the civilians} becauſe they belonged to the fi/tus | 


or imperial treaſury; or, as our lawyers term them, forigfacta, 


that is, ſuch whereof the property is gone away or departed from 
the owner. The true reaſon and only ſubſtantial ground of any 
forfeiture for crimes conſiſt in this; that all property is derived 


from ſociety, being one of thoſe civil rights which are conferred 
upon individuals, in exchange for that degree of natural freedom, 
which every man muſt ſacrifice when he enters into ſocial com- 
munities. If therefore a member of any national community 
violates the fundamental contract of his aſſociation, by tranſ- 
greſſing the municipal law, he forfeits his right to ſuch privileges 
as he claims by that contract; and the ſtate may very juſtly re- 
ſume that portion of property, or any part of it, which the laws 


have before aſſigned him. Hence, in every offence of an atro= - 


cious kind, the laws of England have exacted a total confiſcation 
of the moveables or perſonal eſtate; and in many caſes a perpe- 


tual, in others only a temporary, loſs of the offender's immove- 
ables or landed property; and have veſted them both in the king, 
who is the perſon ſuppoſed to be offended, being the one viſible 
magiſtrate in whom the majeſty of the public reſides. The parti- 
culars of theſe forfeitures will be more properly recited when we 


treat of crimes and miſdemeſnors. I therefore only mention them 
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here, for the ſake of regularity, as u part of the cenſus reguhs ; 

ne for the preſent the farther conſideration of all 
forfeitures, excepting one ſpecies only, which ariſes from the 
misfortune rather than the crime of the ownet, and is called a 
deodand. 


- ., 
2 „ 
: 1 
_ 


I By this is meant whatever perſonal chattel is the immediate 
; 85 occaſion of the death of any reaſonable creature; which js for- 
* } feited to the king, to be applied to pious uſes, and diſtributed in 
_ _— | alms by his high almoner ; though formerly deſtined to a 
wo” | +55 7... >} ſuperſtitious purpoſe. It ſeems to have been originally de- 
3 ned, in the blind days of popery, ab an -expiation for the Touls 
3 5 of ſuch as were ſnatched away by futlden death; and for that 
—_ purpoſe t properly to have been glven to holy church *; in 
1 5 the ſame manner, as the apparel of a ſtranger who was found 
= dead was applied to purchaſe maſſes fort the good of his foril. 

= e And this may account i for that rule ef law, that no deodand is 
—_  - due where an infant under the years of diſcretion, is Killed by a 
* fall rom a cart, or horſe, or the like, ang 
whereas, if an adult perſon falls 'from thence and is killed, the 
| thing is certainly forfeited. - For the reaſon given by fir Matthew 


| Hale ſeems to be very inadequate, viz. becauſe an infant is not 
1 5 able to take care of hunſelf; for why ſhould the owner fave his 
. | forfeiture, on account of the imbecillity of the child, which 
= 5 bought rather to have made him more cautious to prevent any ac- 
=_ ceident of miſchief? The true ground of | this rule ſeems rather 
—_— - to be, that the child, by reaſon of it's Want of diſcretion; is 
5 DE: preſunied incapable of actual fin,” and therefore needed no deo- 
1 Foy - dandto purchaſe propitiatory maſſes : but every adult, who dies 
= IS in actual fin, ſtood in need of ſuch. atonement, according to the 
= humane ſuperſtition of the founders of the Engliſh W. 
= - . - _ Tavis ſtands, the law, if a perſon be killed by a fall from a 
—_ _ a thing ſtanding ſtill. But if a horſe, or ox, or other animal, of 
= . | » + Hat. P. C. 410. Fleta. J. 1. . 25. P. C. 20, 212. 
1 : _® Fitzh, Abr. tit. Enditenient. pl.27. Staunf. * 3 Inſt. 57. 1 Hal. P. C. 422. 


* » 8 | [ | i 2 8 : his 


A of Peron! . 
his own motion, kill as well an infant 0a ob, orif a cart 
run over him, they ſhall in either caſe be forfeited. as deodands v; 


which is grounded upon this additional reaſon, that ſuch e 
tunes are in part owing to the negligence of the owner, and there- 


fore he is properly puniſhed by ſuch forfeiture. A like puniſh- 
ment is in like caſes inflicted by the moſaical law *: if an ox 


gore a man that he die, "6g ox ſhall be ſtoned, and his fleſh 


e ſhall not be eaten. And among the Athenians*, Whatever was 


the cauſe of a man's death, by falling upon him, was extermi- 


nated or caſt out of the dominions of the republic. Where a 
thing, not in motion, is the occaſion of a man's death, that part 
only which is the immediate cauſe is forfeited ; as if a man be 


climbing up a wheel, and is killed by falling from it, the wheel 


alone is a deodand®: but, wherever the thing is in motion, not 


only that part which immediately gives the wound, (as the wheel, 
which runs over his body) but all things which move with it and 


belp to make the wound more dangerous (as the cart and loading, 


which increaſe the preſſure of the wheel) are forfeited*. It mat- 
ters not whether the owner were concerned in the killing or not; 


for if a man kills another with my ſword, the ſword is forfeited ©. 


as an accurſed thing*. - And therefore, in all indictments for homi- 
cide, the inſtrument of death and the value are preſented and 
found by the grand jury (as, that the ſtroke was given with a 


certain penknife, value fixpence) that the king or his grantee may 


claim the deodand : for it is no deodand, unleſs it be preſented 
as ſuch by a jury of twelve men, No deodands-are due for ac- 


eidents happening upon the high ſea, that being out of the juriſ- 
_ diction of the Comumon oy : but if a man falls from a boat or 


* One; guae movent ad mortem, ſunt Deo tatur; wel ex aedibus meis cadat, wel incidat . 


* Bracton. L. 3. c. 5. in puteum meum, quantumvis tectum et nunitum, 
2 Excd. 21. 28. del in catara dam, et ſub molendino meo con- 
Aeſchin. contr. Crefiph. | fringatur, ipſe aliqua mula plefar ; ut in 
b 1 Hal. P. S. 422. | parte infulicitatis meas numeretur, habuifſe vel 

: © 1 Hawk. P. C. c. 2. aed; ficafſe ali;uod quo homo periret. Stiernhook 


* A ſimilar rule obtained among the an- de jure Goth. J. 3. c. 4. 
tient Geths. Si guis, me nęſciente, guocunque © Tad & St. d. 2. C. 51. 5 
meo telo vel * in perniciem uam abu - zunſt. 57. 
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CY chip in freſh water, and is drowned, the veſſel * cargo are in 
ſtrietneſs a deodand ®, | 


* 


Do pAN Ds, and foffeltates i in gener, as well as wrecks, 
treaſure trove, royal fiſh, mines, waifs; and eſtrays, may be granted 
by the king to particular ſubjects, as a royal franchiſe: and in- 


deed they are for the moſt part granted out to the lords of manors, 
or other rat to the Rn of their 90 8 8 255 


XVII. An NoTHER branch of the king's ordidary revenue 
ariſe from eſcheats of lands, which happen upon the defect of 
heirs to ſucceed to the inheritance ; whereupon they in general 
revert to and veſt in the king, who is eſteemed, in the eye of the 
law, the original proprietor of all the lands in the kingdom. 


But the diſcuſſion of this topic more properly belongs to the ſe- 
cond book of theſe commentaries, wherein we ſhall particularly 


conſider the manner in — lands may be i or loſt by 
XVIII. 1 PROCEED thereſves to the 8 and laſt 


un of the king's ordinary revenue; which conſiſts in the 


cuſtody of idiots, from whence we ſhall be nawurally le led to con- 
ſider alſo the r of lunatics. | 


0 N idiot; or mme fool, is one that hath had no W d 
ing from his nativity; and therefore is by law preſumed never 
likely to attain any. For which reaſon the cuſtody of Im and 
of his lands was formerly veſted in the lord of the fee*; (and 


therefore ſtill, by ſpecial cuſtom, in ſome manors the lord ſhall 


have the ordering of idiot and Junatic copyholders') but, by rea- 


fon of the manifold abuſes of this power by ſubjects, it was at 


laſt provided by common conſent, that it ſhould be given to the 


king, as the general conſervator of his people, in order to pre- 


vent the· idiot from waſting his eſtate, and reducing himſelf and 
8 3Infl.58. : Hal, . c. 423. Molloy de r Flet. II. 4. 11. 6. 10. | 
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his heirs to poverty and diſtreſsæ: This fiſcal prerogative of the 
king is declared in parliament 5 ſtatute 7 Edw. II. c. 9. which 
directs (in, affirmance of the common law ',) that the king ſhall | | 3 
have ward of the lands of natural fools, taking the profits with- - | 
out waſte or deſtruction, and ſhall find them neceſſaries; and af- | 
ter the death of ſuch idiots He ſhall render the eſtate to the heirs; | 
in order to prevent ſuch idiots from _— their lands, * their 4 7 
heirs from bein 8 diſherited. T ö 


B Y the ode common law there is a writ de idjota inquirends, to 
enquire whether. a man be an idiot or not“: which muſt be 
tried by a jury of twelve men; and if they find him purus idivta, 1 
the profits of his lands, and the cuſtody of his perſon may be 1 
granted by the king to ſome ſubject, who has intereſt enough to 1 
obtain them. This branch of the revenue hath been long con- | i 
ſidered as a hardſhip -upon private families ; and ſo long ago as 1 ö 
in the 8 Jac. I. it was under the conſideration of parliament, 
to veſt this cuſtody in the relations. of the party, and to ſettle an 
equivalent on the crown in lieu of it; it being then propoſed to 
ſhare the ſame fate with the ſlavery of the feodal tenures, which 
has been fince aboliſhed *. Yet few inſtances can be given of the 
oppreſſive exertion of it, ſince it ſeldom happens that a jury finds 
a man an idiot @ nativitate, but only non compos mentis from ſome 
particular time ; which has an operation very different in point of 
law. 
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A MAN is not an idiot?, if he hath a any glimmering of rea- 
ſon, ſo that he can tell his parents, his age, or the like common 
matters. But a man who is born deaf, dumb, and blind, is looked 
upon by the law as in the ſame ſtate with an idiot *; he being | Ro 
. ſuppoſed incapable of underſtanding, as Young thoſe Senſes which 5 
furniſh the human mind With 200... | 


* p. N. B. 232... - by that uſual expreſſion of 8 a man 
14 Rep. 126. * for a fool. 

F. N. B. 232. 5 o 4 Inſt, 203. Com. Journ. 1610. 

„This power, though of late very rixely £#T. NB: 224. * 


exerted, is ſtill alluded to in common ſpeech, 2 Co. mo 42. Fleta. J. 6. c. 40. 
8 | | A LUNATIC, 
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. LUNATIC or von — mentis, is one who hath had un- 
derſtanding, but by diſeaſe, grief, of other accident hath loſt the 
uſe of his reaſon. A lunatic is indeed properly one that hath lu- 
cid intervals; ſometimes enjoying his ſenſes, and ſometimes not, 
and that frequently depending upon the change of the moon. 
But under the general name of non compos mentis (which fir Ed- 
ward Coke ſays is the moſt legal name”) are comprized not only | 
lunatics, but perſons under frenzies ; or who loſe their intellects 
by diſeaſe; thoſe that grow deaf, dumb, and blind, not being 
born ſo; or ſuch, in ſhort, as are by any means rendered inca- 
pable of condufing their own affairs. To theſe alſo, as well as 
idiots, the king is guardian, but to a very different purpoſe. For 
the law always imagines, that theſe accidental misfortunes may 
be removed ; and therefore only-conſtitutes the crown a truſtee 
for the unfortunate perſons, to protect their property, and to ac- 
count to them for all profits received, if they recover, or after 
their deceaſe to their repreſentatives. And therefore it is declared 
by the ſtatute 17 Edw. II. c. 10. that the king ſhall provide for 
the cuſtody and ſuſtentation of lunatics, and preſerve their lands 
and the profits of them, for their uſe, -when they come to their 
right mind: and the king ſhall take nothing to his own uſe ; and 
if the parties die in ſuch eſtate, the reſidue ſhall be diſtributed for 
their fouls by the advice of the ordinary, and of courſe (by the 
ſubſequent amendments of the law of adminiſtrations) ſhall now 
go to their executors or adminiſtrators. | 


Taz method of proving a perſon non compos i is very Gmilar to 
SE: of proving him an idiot. The lord chancellor, to whom, 
by ſpecial authority from the king, the cuſtody . of idiots and 
lunatics is intruſted*, upon petition or information, grants a com- 
miſſion in nature of the writ de idiota inguirendo, to enquire into 


the party's ſtate of mind; and if he be found non compor, he | 


uſually commits the care of his perſon, with a ſuitable allowance 

for his maintenance, to ſome friend, who is then called his com- 
© 1 Inſt. 246. E 8 3. Wes. 1e s. 

r | | 2 V 
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However, to prevent ſiniſter practices, che next heir is 
never e to be this committee of the perſon; becauſe it 
is his intereſt that the party ſhould die. But, it hath been ſaid, 
there lies not the ſame objection againſt his next of kin, provided 
be be not his heir; for it is his intereſt to preſerve the lunatic's 


life, in order to increaſe the perfonal eftate by favings, which he 


or his family may hereafter be entitled to enjoy. The heir is 
generally made the manager or committee of the eſtate, it being 
clearly his intereft by good management to keep it in condition 
accountable however to the court of chancery, and to the non 
- compos himſelf, if he recovers ; ar otherwiſe, to his admini- 


irators. 


In chis care of jdiots and lunatics «the civil law agrees with 


ours ; by aſſigning them tutors to protect their perſons, and cu- 
rators to manage their eſtates. But in another inſtance the Ro- 


man law goes.much beyond the Engliſh. For, if a man by no- 
torious prodigality was in danger of waſting his eſtate, he was 
looked upon as nan compes and committed to the care of curators 


or tutors by the practor *. And by the laws of Salon ſuch pro- 
digals were branded with perpetual infamy”. But with us, when 


a man on an inqueſt of idiocy hath been returned an znthrift and 
not an idiot *, no farther proceedings have been had. And the 
_ propriety of thee practice iel ſeems to be very queſtionable, It 
Was doubtleſs an excellent method of benefiting the individual 
and of preſerving eſtates in families; but it hardly ſeems calcu- 
lated for the genius of a free nation, who claim and exerciſe the 


liberty of uſing their own property as they pleaſe. Sir utere 


tua, ut alienum non laedas,” is the only reſtriction our laws have 
given with regard to economical prudence. And the frequent 
circulation and transfer of lands and other property, which can- 


2 P. We.. 638 Les Kurie : of tat erunt .ambo in curatione, 


u Solent 2 praetorei, 1 talem bominem inve- guamdiu vel furioſus ſanitatem, vel illi bonas 


nerint, qu neque tempus neque finem expenſa- mores, receperit. Ef. 27.10. 1. 
rum babet, ſed bena ſua dilacerando et diſi- * Potter, Antiqu. b. 1. c. 26. 


| - Pando profundit, curatorem ei dare, exemplo * In. Abr. tit. Jacot. 4. 
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not be effected without extravagance ſomewhere, are perhaps not 


a little conducive towards * our mixed conſtitution i in it's 
due ET and 1 98 


Tu ifs may ſuffice for a ſhort view of the king's 8 re- 
venue, or the proper patrimony of the crown; which was very 
large formerly, and capable of being increaſed to a magnitude 
truly formidable: for there are very few eſtates in the kingdom, 
that have not, at ſome period or other ſince the Norman con- 
queſt, been veſted in the hands of the king by forfeiture, eſcheat, 
or otherwiſe. But, fortunately for the liberty of the ſubject, this 
hereditary landed revenue, by a ſeries of improvident manage 
ment, is ſunk almoſt to nothing; and the caſual profits, ariſing 
from the other branches of the cenſus regalis, are likewiſe almoſt 
all of them alienated from the crown. In order to ſupply the 


deficiences of which, we are now obliged to have recourſe to 


new methods of raiſing money, unknown to our early anceſtors; 
which methods conſtitute the king's extraordinary revenue. For, 
the publick patrimony being got into the hands of private ſub- 


jects, it is but reaſonable that private contributions ſhould ſupply 
the public ſervice. Which, though it may perhaps fall harder 


upon ſome individuals, whoſe anceſtors have had no ſhare in the 


| general plunder, than upon others, yet, taking the nation through- - 
out, it amounts to nearly the ſame; provided the gain by the 
extraordinary, ſhould appear to be no greater than the loſs by the 


ordinary, revenue. And perhaps, if every gentleman in the king- 
dom. was to be ſtripped of ſuch of his lands as were formerly 
the property of the crown; was to be again ſubje& to the in- 

conveniences of purveyance and pre- emption, the oppreſſion of 
foreſt laws, and the ſlavery of feodal tenures; and was to reſign 
into the king's hands all his royal franchiſes of waifs, wrecks, 
eſtrays, treaſure-trove, mines, deodands, forfeitures, and the like; 


he would find himſelf a greater loſer, than by paying his quota 


to ſuch taxes, as are neceſſary to the ſupport of government. 
The thing therefore to be wiſhed and aimed at in a land of li- 
berty, is by no means the — abolition of taxes, which would 
draw 


ch. 8. Wi of PERSON. | =; 


draw after it very pernicious conſequences, and the very ſuppo- 
fition of which is the height of political abſurdity. For as the 
true idea of government and magiſtracy will be found to conſiſt 
in this, that ſome few men are deputed by many others to preſide 
over public affairs, fo that individuals may the better be en- 


abled to attend to their private concerns ; it is neceſſary that thoſe. 


individuals ſhould be bound to contribute a portion of their pri- 


vate gains, in order to ſupport that government, and reward that 
magiſtracy, which protects them in the enjoyment of their re- 


ſpective properties. But the things to be aimed at are wiſdom and 


moderation, not only i in granting, but alſo in the method of rai- 
ſing, the neceſſary ſupplies ; by contriving to do both in ſuch a 
manner as may be moſt conducive to the national welfare and at 
the fame time moſt conſiſtent with oeconomy and the liberty of 
the ſubject; who, when properly taxed, contributes only, as was 


befofe obſerved „ ſome . of his property, in order to 1 
the reſt, 1 


Ta E 8 E ether grants are uſually called by the ſynony- 


mous names of aids, ſubſidies, and ſupplies; and are granted, 


we have formerly ſeen *, by the commons of Great Britain, in 
parliament aſſembled: who: when they have voted a ſupply to his 
majeſty, and ſettled the quantum of that ſupply, uſually reſolye 
themſelves into what is called a committee of ways and means, 
to conſider of the ways and means of raiſing the ſupply ſo voted. 

And in this committee every member (though it is looked upon 
as the peculiar province of the chancellor of the exchequer) may 


propoſe ſuch ſcheme of taxation as he thinks will be leaſt re 


mental to the public. The reſolutions of this committee (when 


approved by a vote of the houſe) are in general eſteemed to be 


(as it were) final and concluſive. For, tough the ſupply can- 


not be actually raiſed upon the ſubject till directed by an act of | 


the whole parliament, yet no e man will ſcruple to advance 


to the government any men of N calh, on che credit of a 
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bare vote of the houſe of commons, * no law be * N | | 


to eſtabliſh it. 


TR E taxes, Thick are raiſed upon the cubjed, are either an- 
nual or perpetual. The uſual annual taxes are thoſe 9 55 land 
and malt. : 17475 917 2 5 Bote 

I. Tux r tax, in it's modern ſhape, has tuperſeded o all the 
former methods of rating either property, or. perſons in reſpect of 
their property, whether by tenths or fifteenths, ſubſidies on land, 


hydages, ſcutages, or talliages; a ſhort explication of which will 
greatly allt us in eee our antient laws and hidory. 


TzenTHs, fifteenths , were temporary: ado ZGving out 


of perſonal property, and granted to the king hy parliament. They 
were formerly the real tenth or fifteenth part of all the moveables 


belonging to the ſubject; when ſuch moveables, or perſonal eſ- 
tates, were a very different and a much leſs eee thing 


than what they uſually are at this day. Tenths are ſaid to have 
been firſt granted under Henry the ſecond, who took advantage 
of the faſhionable zeal for croiſades to introduce this new taxa- 


tion, in order to defray the expenſe of a pious expedition to Pa- 


leſtine, which he really or ſeemingly had projected againſt Sala- 


dine emperor of the Saracens ; whence it was originally denomi- 


nated the Saladine tenth*. But afterwards fifteenths were more 


uſually granted than tenths. Originally the amount of theſe taxes 
was uncertain, being levied by aſſeſſments new made at every freſh 
grant of the commons, a commiſſion for which is preſerved. by 

Matthew Paris © : but it was at length reduced to a certainty in 


the eighth of Edw. III. when, by virtue of the king's commiſſion, 
new taxations were made of every townſhip, 5 4 and city 


in the kingdom, and recorded in the exchequer; which rate was, 


at the time, the fifteenth part of the value of every townſhip, 
the whole amounting to about 29000 /. and therefore it ſtill kept 


7M 2Inft 77. 48: by. Hume. 1. 329. 
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up the name of a fifteenth, when, by the alteration of the value 
of money and the encreaſe of perſonal property, things came to 
be in a very different ſituation. So that when, of later years, the 
commons granted the king a fifteenth, every pariſh in England 

immediately knew their proportion of it ; that is, the ſame identi- 

cal ſum that was aſſeſſed by the ſame aid in the eighth of Edw. III; 


. and. then raiſed it by a rate among themſelves, and returned it | 
into * FANG N 8 | 


„ 
>, 


Tur other antient levies were in the nature of a modern land 
tax ; for we may trace up the original of that charge as high as 
to the introduction of our military tenures ©; when every tenant 
of a knight's fee was bound, if called upon, to attend the king 
in his army for forty days in every year. But this perſonal at- 
tendance growing troubleſome in many reſpects, the tenants found 
means of compounding for it, by firſt ſending others in their 

ſtead, and in proceſs of time by making a pecuniary ſatisfaction 
to the crown in lieu of it. This pecuniary ſatisfaction at laſt came 
to be levied by aſſeſſments, at ſo much for every kni ght s fee, 
under the name of ſcutages ; which appear to have been levied 2 Y 
for the firſt time in the fifth year of Henry the ſecond, on ac- 3 
count of his expedition to Toulouſe, and were then (J appre- - 
hend) mere arbitrary compoſitions, as the king and the ſubject 1 
could agree. But this precedent being Res: Pa abuſed into a ö 
means of oppreſſion, (by levying ſcutages on the landholders by 55 3 
the royal authority only, whenever our kings went to war, in or- „ 1 
der to hire mercenary troops and pay their contingent expences) 1 

it became thereupon a matter of national complaint ; and king 

John was obliged to promiſe in his magna carta“, that no Ge 3 

ſhould be impoſed without the conſent of the common council 1 
of the realm. This clauſe was indeed omitted in the charters of Tn 1 
Henry III, where f we only find it ſtipulated, that ſcutages ſhould 
be taken as they were uſed to be in the time of king Henry the 
ſecond. Vet afterwards, by a variety of ſtatutes under Edward I 


* See the ſecond book of theſe com- "ood 14 5 
menturies. 5 fg Hen, III. e. 37. 
1 and 
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and his grandſon e, it was provided, that the king ſhall not mT 
any aids or taſks, any talliage or tax, but by the common aſſent 
| of the great men and commons in parliament. 


* 
„ 


- 
1 


| | Or the ſame nature with ſcutages upon knights-fees were the 
aſſeſſments of hydage upon all other lands, and of talliage upon 
cities and burghs *. But they all gradually fell into difuſe, u 
. the introduction of ſubſidies, about the time of king Richard II 
and king Henry IV. Theſe were a tax, not immediately impo- 
ſed upon property, hut upon perſons i in reſpect of their reputed 
1 . eſtates, after the nominal rate of 4.s. in the pound for lands, and 
„„ 25. 64. for goods; and for thoſe of aliens in a double propor- 
tion. But this aſſeſſment was alſo made according to an antient 
valuation; wherein the computation was ſo. very moderate, and 
the rental of the kingdom was fuppoſed to be ſo exceeding low, 
that one ſubſidy of this fort did not, according to fir Edward 
Coke, amount to more than 70000 J. whereas a modern land 
tax at the ſame rate produces two millions. It was antiently the 
rule never to grant more than one ſubſidy, and two fifteenths at 
a time; but this rule was broke Fonds for the firſt time on a 
very preſſing occaſion, the Spaniſh invaſion in 1588; when the 
5 parliament gave queen Elizabeth two ſubſidies and four fifteenths. 
. Afterwards, as money ſunk in value, more ſubſidies were given; 
1 and we have an inſtance in the firſt j nent of 1640, of the 
king's defiring twelve ſubſidies. of the commons, to be levied in 
5 three years; which was looked upon: as a ſtartling propoſal: though 
5 lord Clarendon tells usk, that the ſpeaker, ſerjeant Glanvile, made 
i it manifeſt to the houſe, how very inconſiderable a ſum twelve 
18 ſubſidies amounted to, by telling them he had computed what he 
was to pay for them; and, when he named the ſum, he being 
— uon to be poſſeſſed of a great eſtate, it ſeemed not worth any 
; 5 farther deliberation. And indeed, u upon calculation, we ſhall find, 
© | that the total amount of theſe twelve ſubſidies, to be raiſed: i in 


1 f # 
4 * 


8 | © 25 Edw. I. e. 5 & 6. 34 Edw. I. Rt. 4. _ 1 4 Inft. 33. | 
5 55 8.1. 14 Edw. III. ſt. 2. . J. K Hit. b. 2. COKE 
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mee years, is leſs. than what is now raiſed in one year, by a 
Ind tax of two ſhillings in the pound. 


ru grant of ſcutages, talliages, or ſubſidies by the commons 

did not extend to ſpiritual preferments; thoſe being uſually taxed 3 
at the ſame time by the clergy themſelves in convocation; which 
grants of the clergy were confirmed in parliament, otherwiſe 5 
they were illegal, and not binding; as the ſame noble writer ob- 

ſerves of the ſubſidies granted by the convocation, who + wagert 5 
ſitting after the diſſolution of the firſt parliament in 1 640. A 

ſubſidy granted by the clergy was after the rate of 4s. in the 

pound according to the valuation of their livings in the king's 

books; and amounted, fir Edward Coke tells us , to about 20000 /. 

While this cuſtom continued, convocations were wont to fit as 
frequently as parliaments : but the laſt ſubſidies, thus given by. /... ,.. 
the clergy, were thoſe confirmed by ſtatute: 15 Car. II. cap. 10. Aue g., 
| fince which another method of taxation has generally prevailed, 

which takes in the clergy as well as the laity ; in recompenſe for 

- which the beneficed clergy have from that period been allowed: to 

vote at the elections of knights of the ſhire ; and thenceforward 

alſo the practice of givin 8 eccleſiaſtical ſubſidies bath fallen inta 

Taped diſuſe. | | 
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Tu x la «ſubſidy was uſually raiſed by commiſſioners appointed 
by the crown, or the great officers of ſtate : and therefore in the 
beginning of the civil wars between Charles I and his parliament, | 
the latter, having no other ſufficient revenue to ſupport them- N 
ſelves and their meaſures, introduced the practice of laying weekly | 
and monthly aſſeſſments of a ſpecific ſum upon the ſeveral coun- 
ties of the kingdom ; to be levied by a pound rate on lands and 
perſonal eſtates : which were occaſionally continued during the ey 
whole uſurpation, ſometimes at the rate of 120000 & a month; 
fometimes : at inferior rates *. After the reſtoration the antient. 


1 4 Int. 188 * hes 1 1 3 fy TONE WE 
* Dalt. of wert, 99 Gilb. hiſt of One of theſe bills of aſſeſſment, i in 1656, 3 1 
ang. Sp c 3.5 uh preſerved i in Scobell's collection, 400. | . 
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| method of granting ſubſidies, inſtead of ſuch monthly aſſeſſments, : 
was twice, and twice only, renewed; . viz. in 1663, when four 
ſubſidies were granted by the temporalty, and four by the clergy; 
and in 1670, when 800000 J. was raiſed. by way of ſubſidy, 
which was y laſt time of raiſing ſupplies in that manner. For, 
the monthly aſſeſſments being now eſtabliſhed by cuſtom, ng. 
raiſed by MR e named by parliament, and producing a | 
more certain revenue.;. from that time forwards we hear no more : | 
of ſubſidies ; but occaſional aſſeſſments were granted as the na- 
tional emergencies required. Theſe periodical aſſeſſments, the 
ſubſidies which preceded them, and the more antient ſcutage, 
hydage, and talliage, were to all intents and purpoſes a land tax ; 
and the aſſeſſments were ſometimes expreſſly called ſo r. Vet a 
popular opinion has prevailed, that the land tax was firſt intro- 
duced in the reign of king William III; becauſe in the pear 1692 
'* *. a new aſſeſſment or valuation of eſtates was made throughout the 
kingdom; which, though. by no means a perfect one, had this 
effect, that a ſupply. of 5000007.” was equal to 15. in the pound 
of the value of the eſtates given in. And, according to this en- 
hanced valuation, from the year 1693 to the preſent, a period 
of above ſeventy years, the land tax has continued an annual 
charge upon the ſubject; above half the time at 4. in the pound. 
ſometimes at 36, ſometimes at 25, twice“ at 1s, but without any 
total intermiſſion. The medium has been 3s. 3 d. in the pound, 
being equivalent to twenty three antient ſubſidies, and amounting 
annually to more than a million and an half of money. The 
method of raiſing it is by charging a particular ſum upon each 
county, according to the valuation given in, A. D. 1692: m_ this 
ſum is aſſeſſed and raiſed upon individuals (their perſonal eſtates, 
as well as real, being liable thereto) by commiſſioners appointed 
in che act, being the, Principe! landed af the cqunthn and; 
their officers. Snare ot; i oye ttt en <pnt: re OR 


Vl. Tus other annual tax is the malt tax; which is a din of 
TT. WAY 0000 , raiſed every year by parliament, ever ſince 1 697. by 


* . Journ. 26 Jun, S Dec. 1678. - 1 in the years 1732 and 1733 | 


a duty - 
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a duty of 69. in the buſhel on malt, and a proportionable ſum 
on certain liquors, ſuch as cyder and perry, which might other- 


wiſe prevent the conſumption of malt. This is under the ma-- 
nagement of the commiſſioners of the exciſe ; and is indeed itſelf 
no other than an annual exciſe, the nature of which ſpecies of 
taxation I ſhall preſently explain: only premiſin g at preſent, that 


in the year 1760. an additional perpetual exciſe of 3d. per buſhel. 


_ was laid upon malt; and in 176 32 proportionable Scl was. laidi 


upon nee and perry. 


Tu: * perpetual taxes are, 


* 


1. Tu E cuſtoms; or the TOY toll, tribute, or tariff, pay- 


able upon merchandize exported and imported. The conſidera- 
tions upon vchich this revenue (or the more antient part of it, 
which a b oy from exports) was inveſted in the king, were 
| faid to be two; 1. Becauſe he gave the ſubject leave to depart 
the kingdom,, and to carry his goods along. with him. 2. Becauſe: 
the king was bound of common right to maintain and keep up 


the ports and havens, and to protect the merchant from pirates. 
Some have imagitted they are called with us cuſtoms, becauſe they 
were the inheritance of the king by immemorial uſage and the 
common law, and not granted him. by any ftatute*: but fir Ed- 


ward Coke hath: clearly ſhewn *, that the king's firſt claim to 
them was by grant of parliament 3 Edw. I. though -the record: 
thereof is not now extant. And indeed this is in expreſs words 
confeſſed by ſtatute 25 Edw. I. c. 7. wherein the king promiſes. 
to take no cuſtoms from merchants, without the common aſſent 
of the realm, «ſaving to us and our heirs, the cuſtoms on wools, 
«-ſkins,. and leather, formerly granted to us by the commonalty. 
c aforeſaid.” Theſe were formerly called the hereditary cuſtoms 


of the crown; and were due on the exportation only of the ſaid 
three commodities, and of none other: which were ſtiled the 


ſtaple commodities of the kingdom, becauſe they were. obli ged to 
e Dyer, 165. Joe- eee. al. 2 Inſt. 58, 59 
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be brought to thoſe where the king s ſtaple was eſtabliſhed, 
in order to be there firſt rated, and then. exported". They were 
denominated i in the barbarous Latin of our antient records, c cuſ- 
tuma; not conſuetudines, which is the language of our law when- 
ever it means merely uſages. The duties on wool, ſheep-ſkins, 
or woolfells, , and leather, exported, were called cuſtuma, antigua 
Ave magna ; and were payable by every merchant, as well native 
as ſtranger; with this difference, that merchant-ſtrangers paid an 
additional toll, viz. half as much again as was paid by natives. 
The cuſtuma parva et nova were an impoſt of 3 d. in the pound, 
2 from merchant-ſtrangers only, for all commodities as well 

imported as exported ; which was uſually called the alien's duty, 
1 was firſt granted in 31 Edw. I*. But theſe antient hereditary 
. -cuſtoms, eſpecially thoſe on wool and woolfells, came to be of 
little account when the nation became ſenſible of the advantages 
of a home manufacture, and prohibited the exportation of wool 
"M ſtatute Jp 22 ON OT n 
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Tux is ; alſo another antient hereditary duty belonging to 
the crown, called the priſage or butlerage of wines. Priſage was a 
right of taking two tons of wine from every ſhip importing into 
England twenty tons or more; which by Edward I was exchanged 
into a duty of 25, for every ton imported by merchant-ſtrangers =p 
which is called butlerage, becauſe paid to'the king's $ butler? DL 


* 
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01 THER cuſtoms payable upon. exports and. imports 21 diſ. 
tinguiſhed into ſubſidies, - tonnage, poundage, and other impoſts, 
Subſidies are ſuch as were impoſed by parliament upon any of the 
ſtaple commodities before mentioned, over and above the art 
antiqua ef ma lege - tonnage was a dutyſupo n all wines imported, 
over and ab bove the priſage and butlerage aforeſaid : poundage 
was a duty impoſed; i valorem, at the rate of 124. in the pound, | 

u Dav. g. * fignifies price, charge, or, as we have adopt - 
i appellation ſeems . to be derived ed it in Engliſn, f. 
from the French word couftum, or cht, 


which ſignifies toll or tribute, and owes it's: rt tr 254. ee 
a 5 the WL ah. which A Hafer. 1 
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on all other merchandize whatſoever : and the other impoſts were 
ſach as were occaſionally laid on by parliament, as circumſtances 
and times required. Theſe diſtinctions are now in a manner 


forgotten, except by the officers immediately concerned in this 


department; their produce being in effect all blended together, 
e the one denomination of the cuſtoms. 


5 Y theſe we + undveſiond, at preſent, a duty or ſubſidy paid by 
the merchant, at the quay, upon all imported as well as exported 


commodities, by authority of parliament ; unleſs where, for par- 


ticular national reaſons, certain rewards, bounties, or drawbacks, 
are allowed for particular exports or imports. Thoſe of tonnage 
and poundage, in particular, were at firſt granted, as the old ſta- 
tutes, and particularly 1 Eliz. c. 19. expreſs it, for the defence 
of the realm, and the keeping and. ſafeguard of the ſeas, and for 
the intercourſe of merchandize ſafely to come into and paſs out 
of the ſame. They were at firſt uſually granted only for a ſtated 


term of years, as, for two years in 5 Ric. II“; but in Henry the 


fifth's time, they were granted him for life by a ſtatute in the 
third year of his reign; and again to Edward IV. for the term of 


his life alſo: ſince which time they were regularly granted to all 


his ſucceſſors, for life, ſometimes at their firſt; ſometimes: at other 


ſubſequent parliaments, till the reign of Charles the firſt ; when, 


as had before happened in the reign of Henry VIII“ and other 
princes, they were neglected to be aſked. And yet they were 
imprudently and unconſtitutionally levied and taken without con- 
ſent of parliament, (though more than one had been aſſembled) 


for fifteen years together; which was one of the cauſes of thoſe 


unhappy diſcontents, juſtifiable at firſt in too many inſtances, but 
which degenerated at laſt into cauſeleſs rebellion and murder, 
For, as in every other, ſo in this particular caſe, the king (pre- 
vious to the commencement of hoſtilities) gave the nation ample 
ſatisfaction for the errors of his former conduct, by paſſing an 
act, hereby Ne renounced - all Per in the crown of 0 8 


e 5 25559597 17542.6 + Stat. 6 Hen. VIII. c. 14. - 
a Dav. 12. S by, 16 Car. I. C. J. K. 
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of enen; ; and Us all power of 5 upon any mer- 
- chandizes whatever. Upon the reſtoration this duty was granted 
to king Charles the ſecond for life, and ſo it was to his two im- 
| mediate ſutceſſors; but now 1 80 feveral ſtatutes, 9 Ann. c.6. 

1 Geo. I. c. 12. and 3 Geo: IL. c. 7. it is made perpetual and 
mortgaged for the debt of the publick. The cuſtoms, thus im- 
_ poſed by parliament, are chiefly contained in two books of rates, 
ſet forth by parliamentary authority“; one-figned by fir Harbottle 
Grimſton, "Heike of the 'houſe of common in Clartts-oke ſe-- 
_ cond's time; and the other an additional one figned by ſir Spenſer 
Compton, ſpeaker in the reign of George the fo ;\ 40 which. 
alſo ſubſequent additions have been made. Allens pay a larger: 
proportion than natural ſab 5 which is What is now generally. 


underſtood by the aliens" duty; to be exempted from which is 
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Tere cuſtoms are then, we ſee, a tax tax immedlately paid by 
Ie ultimately by the conſumer. "And yet 
theſe are the duties felt aft by the people ; and, if prudently 
ge the people Hardly: confider. that they pay them at all. 
For the merchant is eaſy, being ſenſible he — Fee pay them 
for himſelf; and the conſumer, who really pays them, confounds 
them with the price of the oommodity: in the ſame manner as 
Tacitus obſerves, that the emperor Nero gained the reputation of 
aboliſhing the tax bn. the ſale of ſlaves, h-he eranſ- 
Ret it from the buyer to-the ſelter ; 10 that it Was, as Re ex- 
um magis ſperie,. quam- vi: quia 0 venditor 
iberetur,. in partem pretii emptoribus acerę eſeebat*” But 
its meh tant attends it on the other hand, that theſe im- 
ofts, if too heavy, are à check and cramp upòn n. trade; and ef- 
pecially when the value of the commodity bears little or no 
uantity of the duty impoſed. This in conſequence 
gives riſe alſo to ſmuggling, which then becomes a very lucrative 


Stat. 12 Car. II. c. 4. rr Geo. I. c. 7. od Hitt. l. 13. 81 18 
5 55 — employment; 
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employment: : and it's natural and moſt reaſonable puniſhment, 
vz. confiſcation of the commodity, is in ſuch caſes quite inef- 
fectual; the intrinſic value of the goods, which is all that the 
ſmuggler has paid, and therefore all that he can loſe, being very 
inconſiderable hen compared with his proſpect of advantage in 
evading the duty. Recourſe muſt therefore be had to extraordi- 
nary puniſhments to prevent it; perhaps even to capital ones: 
which deſtroys all proportion of puniſhment *, and puts murder- 
ers upon an equal footing with ſuch as are cally guilty! of no na- 
tural, but merely a. -Politire affence. 805 5 


Tn BRE is allo another in 1 8 high 3 im- 
poſts on merchandize, not frequently conſidered, but indiſputably 
certain ; that the earlier any tax is laid on a commodity, the 
heavier it falls upon the copſumer in the end: for every trader, 
through whoſe hands it paſſes, muſt have a profit, not only upon 
the raw material and his own labour and time in preparing it, 
but alſo upon the very tax itſelf, which he advances to the go- 
vernment; 1 he loſes the uſe and intereſt of the — 


which he ſo adyances. To inſtance in the article of foreign pa- 


Aa per. The merchant pays a duty upon importation, which he does 


not receive again till he ſells the commodity, perhaps at the end 
of three months. He is therefore equally.entitled to a profit up- 
on that duty which he pays at the cuſtomhouſe, as to a profit 
upon the original price which he pays to the manufacturer abroad; 
and conſiders it accordingly in the price he demands of the ſta- 
tioner. When: the ſtationer ſells it again, he requires a profit of | 
the printer or bookſeller upon the whole ſum advanced by him to 
the merchant: and the bookſeller does not forget to charge the 
Full proportion to the ſtudent or ultimate conſumer; who there- 
fore does not only pay the original duty, but the profits of thaſe 
three intermediate traders, Who have ſucceſſwely advanced it for 
him. This might be carried much e * * kene, or 
more een branch of (onde. | | | 5 
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1 DizzecTLY oppoſite in it's. nature to this is the exeiſe 
: duty: which is an inland impoſition, paid ſometimes upon the 
; 1 confumption of the commodity, or frequently upon the. retail 
fale, which is the laſt ſtage before the conſumption.” This is 
| doubtleſs, impartially eakiig,' the moſt oeconomicat way of 
Ta 4s taxing the ſubject: the charges of levying, collecting, and ma- 
. naging the exciſe duties being conſiderably leſs in proportion, than 
f 5 in any other branch of the revenue. It alſo renders the commo- - 
3 dity ee to the conſumer, than charging it with cuſtoms to 
the ſame amount would do; for the reaſon juſt now given, be- 
cauſe generally paid in a much later ſtage of it. But, at the ſame 
time, the rigour and arbitrary proceedings of exciſe- laws ſeem 
hardly compatible with then temper of a free nation. For the 
frauds that might be committed in this branch of the revenue, 
unleſs a ſtrict watch i is kept, make it neceſſary, wherever it } 
eſtabliſhed, to give the officers a power of entring and ſearching 
the houſes of fuck as deal in excifable commodities, at any hour 
of the day, and, in many caſes; of the night likewiſe. And the 
proceedings i in caſe of tranſgreſſions are 10 ſummary and ſudden, 
* that a man may be convicted in twe days time in the penalty of 
many thouſand pounds by two commiſſioners or Juſtices of the 
peace; to the total excluſion of the trial by -jury, and diſregard 
of the common law. For which reaſon, though lord Clarendon 
tells us:, that to his knowlege the earl of Bedford (who was 
made lord treaſurer by king hacks the firſt, to oblige his par- 
Hament) intended to have ſet up the exciſe in, England, yet it 
never made a part of that unfortunate prince's revenue; being 
firſt introduced, on the model of the Dutch prototype,. by the 
_— itſelf after it's rupture with the erown. Yet ſuch was 
x the opinion of it's general unpopularity, that when in 1642 a 
A perſions were eaſt by malignant perſons upon the houſe of com- 
mom, that they intended to. introduce exeiſes, the houſe for it's 
« yindication therein did declare; that theſe rumours. were falſe 
* and ſcandalous x and that their authors ſhould be * 
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«and Kong to condign puniſhment *.” It's original eſtabliſh- ; 1 
ment was in 1643, and it's progreſs was gradual *; being at firſt = 
laid upon thoſe perſons and commodities, - where it was ſuppoſed w 


the hardſhip would be leaſt perceivable, wr the makers and 
venders of beer, ale, cyder, and perry *; and the royaliſts at 
Oxford ſoon followed the example of their brethren at Weſtmin- 
ſter by impoſing a ſimilar duty; both fides proteſting that it 
ſhould be continued no longer than to the end of the war, and: 
then be utterly aboliſhed '. But the parliament at Weſtminſter 
| ſoon after impoſed it. on fleſh, wine, tobaceo, ſugar, and ſuch a 
- multitude of other commodities that it might fairly be denominated. 
general; in purſuance of the plan laid down by Mr Pymme (who 
ſeems to have been the father of the exciſe) in his letter to fir John 


Hotham w, ſignifying, that they had proceeded in the exciſe to. . 
© many particulars, and intended to go on farther:;- but that it: q 
« would be neceſſary to uſe the people-to-it by little and little.” I 
And afterwards, when the people had been accuſtomed to it for = | pg 
x ſeries of years, the ſucceeding champions of liberty boldly and = Y 
openly declared, the. impoſt of exciſe to be. the moſt eaſy and 55 1 
« indifferent leyy that could be laid upon the people“: and ac- 1 9 _— 
cordingly continued it during the whole uſurpation. Upon king : | g I 
Charles's return, it having then been long eſtabliſhed: and it's 9 


produce well known, ſome part of it was given to the crown, in i 
the 12 Car. II, by way of purchaſe (as was before obſerved) for r 


the feodal tenures and other oppreſſive parts of the hereditary re- : 3 F 


Com. Journ: 9 Oct. 1 642. 5 6 chained? tax and extortion of "exciſe - 

i The tranſlator. and continuator of Pe- in general.” It is probably therefore. a 

. tavius's chronological hiſtory (Lond.1659.) miſtake of the printer for Mr Pymme, who 
informs us, that it was firſt' moved for, was intended for chancellor of the exche-. 


28 Mar. 1643; by Mr Prynne: And it ap- quer under. the. earl of Bedford. ( Lord: 
pears from the journals of the commons that Clar. b. 7.), 
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on that day the houſe refolved itſelf i into a *. Com. Journ. 17, May. „ Ay | | 5 5 | 3 4 
committee to conſider of raiſing money, ih 1 Lord Clar. b. 7. : 1 1 


conſequenee of which the exciſe was after... =" n Dugdale of the cable, 

wards voted. But Mr.Prynne was not a 120. 

member of parliament till. 7 Nov. 1648; ®-Ord, 14 Aug. 1649. e. 50. Scobell. 2M. Ds. = 
and publiſhed in 1654 A proteſtation Stat. 196 619: Scobell. 453, bg | 1 
* againſt the illegal, deteſtable, and oft- Rs 5 | Z 
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venue. But, from it's firſt original to the preſent time, it's very 
11 f name has been odious to the people of England. It has never- 
5 ittteleſs been impoſed. on abundance of other commodities in the 
reeigns of king William III, and every ſucceeding prince, to ſup- 
port the enormous expenſes occaſioned by our wars on the conti- 
bel nent. Thus brandies and other ſpirits are now exciſed at the diſ- 
—_ tillery; printed filks and linens, at the printers , 3- ſtarch: and hair 
= - powder, at the maker's; gold and ſilver wire, at the wiredrawer's; 
all plate whatſoever, firſt in, the hands of the vendor, who pays 
vearly for a licence to ſell it, and afterwards in the hands of the 
occupier, who alſo pays an annual duty for having it in his cuſ- 
2 tody; and coaches and other wheel carriages, for which the oc- 
=_ 5 ceupier is exciſed; though not with the ſame circumſtances of ar- 
—_ . dDDDtSitrary ſtrictneſs with regard to plate and coaches, as in the other 
—_— RT inſtances. To theſe we may add coffee and tea, chocolate, and 
| cocoa paſte, for Which the duty is paid by the retailer ; all. arti- 
= 8 ficial wines, commonly called ſweets ; paper and paſteboard, firſt 
=_ Se, when made, and again if ſtained or printed; malt as before- 
—_ . mentioned; vinegars; and the manufacture of glaſs; for all 
—_ Which the duty is paid by the manufacturer; hops, for which the 
= . | 2 that gathers them is anſwerable; candles and ſoap, which 
=. „ due paid for « at the maker's ;_ malt liquors brewed for ſale, which 
= 8 are exciſed at the brewery; cyder and perry, at the mill; and 
leather and ſkins, at the tanner's. A liſt, which no friend to his 
n. would wiſh to ſee farther. encreaſcd. 
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II. I PROCEED therefore to a third duty, ws that up- 
3 on falt ; which is another diſtinct branch of his majeſty's extra- 
=_ PE ordinary revenue, and conſiſts in an exciſe of 35. 4d. per buſhel 
=—_ _ - Impoſed upon all ſalt, by ſeveral ſtatutes of king William and 
other ſubſequent. reigns. This is not generally called an exciſe, 
' becauſe under the management of different commiſſioners : but 
| the commiſſioners of the ſalt duties have by ſtatute 1 Ann. C. a1. 
—_ the ſame powers, and muſt obſerve the fame regulations, as ; thoſe 
=_ — 5 of other exciſes. This tax had uſually been. only dener but 
* ſtatute 26 Geo. II. c. 3. was made I 
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IV. ANoTHER very conſiderable branch of the revenue is 
levied with greater chearfulneſs, as, inſtead of being a burden, 
it is a manifeſt advantage to the public. I mean the poſt· office, | 
or duty for the carriage of letters. As we have traced the origi- 
nal of the exciſe. to the parliament of 1643, ſo it is but juſtice: 
to obſerve: that this uſeful invention owes it's birth to the ſame 
aſſembly. It is true, there exiſted poſtmaſters in much earlier 
times: but I apprehend their. buſineſs was confined to the fur- 
niſhing of poſthorſes to perſons who were deſirous to travel ex- 
peditiouſſy, and to the diſpatching extraordinary pacquets upon 
ſpecial occaſions. The outline of the preſent plan ſeems to have 
been originally conceived by Mr Edmond Prideaux, who was 
appointed attorney general to the commonwealth after the mur- 
der of king Charles. He was a chairman of a committee in 1642 
for conſidering what rates ſhould be ſet upon inland letters“; and. 
afterwards appointed poſtmaſter by an ordinance of both the 


houſes v, in the execution of which office he firſt eſtabliſhed A: 


weekly conveyance of letters into all parts. of the nation*:. thereby. 
ſaving to the public the charge of maintaining poſtmaſters, to the 
amount of 7000 “/. per annum. And, his own emoluments being 
probably conſiderable, the common council of London endea- 
voured to erect. another poſt-office in oppoſition to his, till checked 
by a reſolution of the commons 5 declaring, that. the office of 


poſtmaſter. is and ought to be in the ſole power and diſpoſal of. 


the parkament. This office was afterwards farmed by one Man- 
ley in 1554. But, in 1657,. a regular poſt-office was erected by 
the authority of the protector and his parliament, upon nearly 
the ſame model as has been ever ſince adopted, with the ſame 
rates of poſtage as were continued till the reign of queen Anne. 
- After the reſtoration a ſimilar office, . with ſome improvements, , 
was eſtabliſhed by ſtatute 12 Car. II. c. 35. but the rates of let-- 
ters were altered, and ſome karther regulations * by the 


* Com. Journ. 28 Mar. 1642. e 
» Thid. 7 Sept. 1644 ] ͥTE : * Scobell. 35 8. 
2 e 21 Mar. 1649. Rs Com. ** 9 Jun. 1645, Scobell 5114 
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_— F ſtatutes 9 Ann. c. 10. 6 Geo. I. c. 21. 26 Geo. II. c. 12. and e 
3 5 Geo. III. c. 25. and penalties. were enacted, in order to con- 
1 | | _ fine the carriage of letters to the public office only, except in 
3 ſome few caſes: a proviſion, which is abſolutely neceſſary; for 
= nothing but an excluſive right can ſupport an office of this ſort : 
_— £ many rival independent offices would only ſerve to ruin one 
—_— another. The privilege of letters coming free of poſtage, to 
=— and from members of parliament, was claimed by the houſe of 
1 . commons in 1660, when the firſt legal ſettlement of the preſent 
_ | poſt-office was made; but afterwards dropped“ upon a private 
_ aſſurance from the crown, that this privilege ſhould be allowed 
/// ESR - _—_ accordingly a warrant was conſtantly iſſued 
= to the poſtmaſter- general, directing the allowance thereof, to 
1 5 to the extent of two ounces in weight: till at length it was ex- 
3 preſſly confirmed by ſtatute 4 Geo. III. c. 24 ; which adds many 
= | new regulations, rendered neceſſary by the great abuſes crept into 
3 | | the practice of franking ; whereby the annual amount of franked | 
=—_ . letters had gradually increaſed, from 2 3600 J. in the year 171 5, to 
—_ 170700/. in the year 1763 *. There cannot be deviſed a more 
—_— . eeligible method, than this, of raiſing money upon the ſubject : 
3 3 | for therein both the government and the people find a mutual 
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_ ; benefit. The government acquires a large revenue; and the 
1 | people do their buſineſs with greater caſe, expedition, and cheap- _ 
__ — — neſs, than they would be able to do if no ſuch tax (and of courſe 
1 5 nao ſuch _ exiſted. „ Gr 050900 503 20-TBTNT  * 
: 3 5 : 12 : ee : | * A F 17 TH branch af the perpetual revenue conſiſts i in che 


3 ſtamp duties, which are a tax impoſed upon all parchment and 
= . paper whereon any legal proceedings, or private inſtruments of 
1 LS almoſt any nature whatſoever, are written ; and alſo upon licences - 

> bor retailing wines, of all denominations ; upon all almanacks, 
—_ .. - POR newspapers, advertiſements, cards, dice, and pamphlets contain 
r : ing leſs than fix ſheets of Peer. Theſe impoſts are My various, 
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7 according to the nature of the thing ſtamped, riſing gradually 
fom a penny to ten pounds. This is alſo a tax, which though 
in ſome I. it may be heavily felt, by greatly increaſing the 
expence of all mercantile as well as legal proceedings, yet (if 
- moderately. impoſed) is of ſervice to the public in general, by 
-authenticating inſtruments, and rendering it much more difficult 

© than formerly to forge deeds of any ſtanding ; ſince, as the offi- 
cers of this branch of the revenue vary their ſtamps frequently, 
by marks perceptible to none but themſelves, a man that would 
forge a deed of king William's time, muſt know and be able to 
counterfeit the ſtamp bf chat date alſo. In France and ſome other 
countries the duty i is laid on the contract itſelf, not on the inſtru- 
ment in which it is contained: but this draws the ſubject into a 
{thouſand nice diſquiſitions and diſputes concerning the nature of 
= contract, and whether taxable or not; in which the farmers 
of the revenue are ſure to have the advantage. Qur method an- 
ſwers the purpoſes of the ſtate as well, and conſults the eaſe of 
the ſubject much better. The firſt inſtitution of the ſtamp duties 
was by ſtatute 5 & 6 W. & M. c.21. and they have ſince in many 

| encre nee times 980 eee 
215 VI. Fs SIXTH MI is OW duty upon Houſe and windows. 
As early as the conqueſt mention is made in domeſday book of 
- . fumage or fuage, vulgarly called ſmoke farthings; which were 
paid by cuſtom to the king for 12884 chimney in the houſe. And 
. we read that Edward the black prince (ſoon after his ſucceſſes in 
France) in imitation of the Engliſh icaſtorn, impoſed a tax of 'a 
- florin upon every hearth: in his French dominions :. But the firſt 
b ende eſtabliſhment of it in England was by ſtatute 
-13:& 14 Car. II. c. 10. whereby an hereditary tevenue of 2.5. for 
every hearth, in all houſes paying to church and poor, was granted 
to the king for ever. And, by ſubſequent ſtatutes, for the more 
regular aſſeſſment of this tax, the conſtable and two other ſub- 
ſtantial inhabitants of the pariſh, to be appointed yearly, were, 
once in n every year, empowered to view the inſide of every houſe 
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| in the pariſh. But, upon the 'revlitiony hy ſtatute x W. & M.. 
: ft. 1. c. 10. hearth- money was dechired to be not only a great 
; « oppreſſion to the | poorer fort, but a badge of flavery upon the 
whole pedple, expoſing every man's houſe to be entered into, 
d «© aid. ſearched: at pleaſtre, by perſons unhdwn to him and 
5 therefore, to erectꝰ a laſtirig mdnument of their majeſties good- 
1 neſs in every houſe in tlie xingdom, the duty of earth money 
ewas taken away and abolifhed.” Fllis monument of goodneſs 
| remains among us to this day: but the proſpect · of it was ſome- 
what darkened when, in ſix yeurs after wäfds, by ſtatute 7W. III. 
bn: | C. 18. a tax was laill upon all -hdufes®i(tkcept cottages) of 26. 
"ns he” -now advanced to 35. per houſe, and a tax Alſo upon all windows, 
| 2 if they exceed nine, in fuch houſe. Which rates have been from 
time to time varied, (particulatly by ſtatutes 20 Geo. H. c. 3. and 
31 Geo. II. c. 22.) and power is given to furveyors, uppointed 
by the crown, to inſpect the boutſicdle of houſes, and alſo to paſs 
through any houſe two Hays in the. 1 are g or qard 
d o inſpect the windows" Tiere. 1 
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VII. TE Arench beanch — re- 
venue is the duty ariſing from licences to hackney coaches and 
chairs in Londòn, and they parts adjacent. In 16 54 two hundred 
hackney coaches were allowed within London, Weſtminſter, and 

| e miles round, under the direction of the court of aldermenn. 
By ſtatute 13 & n ar. II. c- z. four hundred were licenſed; anßd 
5 the money atifing: thereby was applied to repairing: che ſtreets 
. This number was increaſed to ſeven himdred by ſtatute y W. & M. 
15 . "c)22. and the duties veſted in tlie erdwn: and by the ſtatute 
„ N h Aan. c. 23. and other ſubſequent ſtatutes , there are now eight 
| Eg I... —— licenſed coaches and four hundred chairs. This revenue 
is governed by commiſfioners of it's own, And is, in truth, a 
5 benefit to the fubject; as the expenſe of it is felt by no indivi- 
: . ! dual, And it's neceffary As Haves mann Comps 
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juriſdiction, whereby a very refractory race of men may be kept | 
in — tolerable order. oF 
VII. Taz eighth and laſt branch of the king $ extraordinary : 
perpetual revenue is the duty upon offices and penſions; conſiſt- 1 
ing in a payment of 15. in the pound (over and above all other 1 
duties) out of all ſalaries, fees, and perquiſites, of offices and I 
penſions payable by the crown. This highly popular taxation was | 3 
impoſed by ſtatute 31 Geo. II. c. 22. and is under the direction 1 3 5 J 
of the commiſſioners of the land tax. ly . 4 
Tax clear neat 1 1500 of theſe fiveral branches of the re- | 
venue, after all charges of collecting and management paid, 1 


amounts annually to about ſeven millions and three quarters ſter- 
ling; beſides two millions and a quarter raiſed annually, at an 
average, by the land and malt tax. How theſe immenſe ſums 
are appropriated, is next to be conſidered. And this is, firſt and 
principally, to the payment of the intereſt of the national debt. 


. In order to take a clear and comprehenſive view of the nature 
of this national debt, it muſt firſt be premiſed, that after the re- 
volution, when our new connections with Europe introduced a 
new ſyſtem of foreign politics, the expenſes of the nation, not 
only in fettling the new eſtabliſhment, but in maintaining long 
wars, as principals, on the continent, for the ſecurity of the 
Dutch barrier, reducing the French monarchy, ſettling the = 
Spaniſh ſucceſſion, ſupporting the houſe of Auſtria, maintaining „ 4 
the liberties of the Germanic body, and other purpoſes, increa- 
ſed to an unuſual degree: inſomuch that it was not thought ad- 
viſable to raiſe all the expenſes of any one year by taxes to be le- 


vied within that year, leſt the unaccuſtomed weight of them 5 
ſhould create murmurs among the people. It was therefore the | f 
policy of the times, to anticipate the revenues of their poſterity, r 
by borrowing immenſe ſums for the current ſervice of the ſtate, _ 
and to lay no more taxes upon the ſubje& than would ſuffice to Oh 2 
py the annual intereſt of the ſums ſo borrowed: by this means. . 5 = 
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| Wee the — you into a new PROP of property,” | 
—_ transferable from one man to another at any time and in any 
1 %%»; ³—:E'el̃ ß which ſeems to have had it's original i in the 


ſtate of Florence, A. D. 1344: which government then owed 
about 600007. ſterling and, being unable to pay it, formed the 
principal into an aggregate ſum, called: metaphorically a mount or 
= - Fo. bank, the ſhares whereof were transferrable like our ſtocks, 
=—_— __ with intereſt at 5 per cent. the prices varying according to the 
A exigencies of the ſtate *. This laid the foundation of What is 
3 called the national debt: for a few long annuities created in the 
—_— | reeign of Charles II will hardly deſerve that name. And the ex- 
—_ ample then ſet has been ſo cloſely followed during the long wars 
Ft | | in the reign of queen Anne, and fince, that the capital of the 
Ty | national debt, (funded and unfunded) amounted in January 1765 
to upwards of 145, ooo, 0007. to pay the intereſt of which, and 
the charges for management, amounting. annualy to about four 
millions and three quarters, the revenues juſt enumerated are in 
the firſt place mortgaged, and made perpetual by. parliament. 
_ Perpetual, I ſay; but ſtill redeemable by the ſame authority that: 
- impoſed them: which, if it at any time can pay off tlie capital, 
will aboliſh thoſe taxes which are reifed: to Oey the intereſt; 


* v chis means - the quantity. of PEST in the kingdom is is 
greatly encreaſed in idea, compared with former times; yet, if 
_ | we coolly conſider it, not at all encreaſed in reality. We may 
—_ = | boaſt of large fortunes, and quantities of money in the funds. 
= : But whete does this money exiſt? It exiſts only in name, in paper, 
in public faith, in parliamentary ſecurity : and that is undoubt- 
edly ſufficient for the creditors of the public to. rely. on. But then 
5 What is the pledge which the public faith has. pawned for the 
deut of theſe debts? The land, the trade, and the perſonal - 
of the ſubject; from which the money muſt ariſe that 
| ſupplies the ſeveral taxes. In theſe therefore, and theſe only, the 
property of the public creditors does really and intrinſically exiſt :: | 


Ps tempore, pro pe, fro commnb, mur corum haun atgue ati. Auetin. See 
Mod. A cm XXXVIi. 116, ; 


— 


2 be 1 3 2 1 g 1 93 7 
2 ö OS. 4 8 85 ' . PIER ps 
* e : ] 1 8 : 6 * N 5 WE * 8 ; 
F * * Fg N „e Vos 4 4 EY Ft 1 . * 4 4 I k * „ "tha 
3 A 1 . . by er 12 1 * * wif 4 9 2 5 
, 5 1 38 3 * I - 1 ; * 7 1 95 WS q 4 K A : G 1 LY A by end F at r LG 
96/7 REED 8 95 . Pe ons Hy „ 9 * ; ir . * f ent; 3 Ar 
5 „ 3 i „ Pas ; 95 22 
8 3 5 $ 20% 2 l — A 0 1 
** ; 7 "NF * * oo N 6 r 
1 g 4 % 2 ” 1 Nn I "TT g 1 wy . BY Fate 8 8 — N 
5 5 * * 
* " - * 
Wee eee e — 


Ch. 8. of PERSONS. 317 n 
and of courſe the land, the trade, and the perſonal induſtry of 
individuals, are diminiſhed in their true value juſt ſo much as they WE 
are pledged to anſwer. If A's income amounts to 100 J. per an- 
num; and he is fo far indebted to B, that he pays him 500. per 
annum for his intereſt ; one half of the value of A's property is 4 
transferred to B the creditor. The creditor's property exiſts in | ' 3 
the demand which he has upon the debtor, and no where elle ;, J 
and the debtor is only a truſtee to his creditor for one half of the 

value of his income. In ſhort, the property of a creditor of the. 2 — i 
publick, conſiſts in a certain portion of the national taxes: by 1 
how much therefore he is the richer, by ſo much the nation, 


which pays theſe taxes, is the . 


Bs 
” 
* 45 > 


THE "als advantage, that. can reſult to a nation from public: 
debts, is the encreaſe of circulation by multiplying the caſh. of 
the kingdom, and creating a new ſpecies of money, always ready 
to be employed in any beneficial undertaking, by means of it's. 
transferrable quality; and yet productive of ſome profit, even 
when it lies idle and unemployed. A certain. proportion of debt 
ſcems, therefore to be highly uſeful to a trading people; but what 
that proportion is, it is not for me to determine. Thus much is: 
indiſputably certain, that the preſent magnitude of our national. 
incumbrances very far exceeds all calculations of commercial be- 
nefit, and is productive of the greateſt inconveniences. For, firſt,, 
the enormous taxes, that are raiſed upon the neceſſaries of life for 
the payment of the intereſt of this debt,. are a hurt both to. trade: 
and manufactures, by raiſing the price as well of the artificer's. 
ſubſiſtence, as of the raw material, and of courſe, in a much. 
greater proportion, the price of the commodity itſelf. Secondly, 
if part of this debt be owing to foreigners, either they draw out 
of the kingdom annually a conſiderable quantity of ſpecie for the: 
intereſt; or elſe it is made an argument to grant them unreaſon 
able privileges in order to, induce them to reſide here. Thirdly, 
if the whole be owing to ſubjects only, it is then charging the: 
active and induſtrious ſubject, who pays his ſhare of the taxes, 
to. maintain the indolent and idle creditor wha receives them. 


* 0 
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Laſtly, and e it weakens the internal ſtrength of a ſtate, 

by anticipating thoſe reſources which ſhould be reſerved to defend 

it in caſe of neceſſity. The intereſt we now pay for our debts 

would be nearly ſufficient to maintain any war, that any national 

motives. could require. And if our anceſtors in king William's 
Is | time had annually paid, ſo long as their exigences laſted, even 
a leſs ſum than we now annually raiſe upon their accounts, they 

would in the time of war have borne no greater burdens, than 
they have bequeathed to and ſettled upon their poſterity in time 

of peace; and n have been eaſed the inſtant che _—_— 

Was over. 

TR produce of the ſeveral taxes beforementioned were origi- 
nally ſeparate and diftin& funds; being ſecurities for the ſums 
advanced on each ſeveral tax, and for them only. But at- laſt it 
became neceſſary, in order to avoid confuſion, as they multiplied 
yearly, to reduce the number of theſe ſeparate funds, by uniting 
and blending them together; ſuperadding the faith of parliament 

1 for the general ſecurity of the whole. So that there are now only 

S lee , Me rp gre thiee three capital funds of any account, the aggregate fund, and the 
. — general fund, ſo called from ſuch union and addition; and the > ſouth 
5 fo fea fund, being the produce of the taxes appropriated to pay the 


> þy 22 intereſt of ſuch part of the national debt as was advanced by that 


JL . 2. company and it's annuitants. Whereby the ſeparate funds, which 
— were thus united, are become mutual ſecurities for each other; 


: 7 7. Aire ff . e and the whole produce of them, thus aggregated, is liable to pay 


＋ 2 LF ſuch intereſt or annuities as were formerly charged upon each diſ- 


—— tinct fund; the faith of the legiſlature being moreover ee 


; | to ſupply any caſual deficiences. 


Tu E Ke IT AS and other taxes, which' are to ſupport 
theſe funds, depending on contingencies, upon exports, imports, 
and conſumptions, mult neceffarily be of a very uncertain amount; 
but they have always been conſiderably more than was ſufficient 
to anſwer the charge upon them. The ſurpluſſes therefore of the 
three great national * the Ee general, and ſouth fea 

| funds, 
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funds, over and above the intereſt and annuities charged upon 
them, are directed by ſtatute 3 Geo. I. c. 7. to be carried toge- 
ther, and to attend the diſpoſition of parliament ; and are uſually 
denominated the finking fund, becauſe originally deſtined to fink 
and lower the national debt. To this have been ſince added many 
other intire duties, granted in ſubſequent years; and. the annual 
intereſt of the ſums borrowed on their reſpective credits is charged. 
on and payable out of the produce of the ſinking fund. How- 
ever the neat ſurpluſſes and ſavings, after all deductions paid, 
amount annually to a very conſiderable ſum ; particularly in the 
year ending at Chriſtmas 1764, to about two millions and a quar- 
ter. For, as the intereſt on the national debt has been at ſeveral 
times reduced, (by the conſent of the proprietors, who had their 
e either to lower their intereſt or be paid their principal) 
the ſavings from the appropriated revenues muſt needs be ex- 
tremely large. This ſinking fund is the laſt reſort of the nation: 
on which alone depend all the hopes we can entertain of ever 
diſcharging or moderating our incumbrances. And therefore the 
prudent application of the large ſums, now ariſing from this fund, 
is a point af the utmoſt importance, and well worthy the ſerious 
attention of parliament; which has thereby been enabled, in this; 


preſent year 1765, to reduce above two. ms aal of the 
POO _ 


Bou r. | befate any part of the REO fund (the ſurpluſſes 
e are one * the chief ingredients that form the ſinking: 
fund) can be applied to diminiſh. the principal of the public debt, 
it ſtands. mortgaged by parliament to raife an annual ſum for the 
maintenance of the king's houſhold and the civil lift. For this: 
purpoſe, in the late — the produce of certain branches of 
the exciſe and cuſtoms, the poſt-office, the duty on wine licen- 
ces, the revenues of the remaining crown lands, the profits. ari- 
bing from courts of juſtice, (which articles include all the heredi- 
tary revenues of the crown) and alſo a clear annuity of gong 

in money, were ſettled on the king for life, for the ſu 
of * 9 8 houſhold. and the honour and dignity of d 
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* crown. And, as the amount of theſe ſeveral branches was un- 
= RR | certain, (though in the laſt reign they were generally compu- 
ü | | ted to raiſe almoit a million) if they did not ariſe annually to 
80o, ooo J. the parliament engaged to make up the deficiency. 
But his preſent majeſty having, ſoon after his acceſſion, ſponta- 
neouſly ſignified his conſent, that his own hereditary revenues might 
be ſo diſpoſed of as might beſt conduce to the utility and ſatis- 
faction of the public, and having graciouſly accepted the limited 
ſum of 800000/. per annum for the ſupport of his civil liſt (and 
that alſo charged with three life annuities, to the princeſs of Wales, 
the duke of Cumberland, and the princeſs Amalie, to the amount 
of 770007.) the faid hereditary and other revenues are now car- 
ried into and made a part of the aggregate fund, and the aggre- 
gate fund is charged with the payment of the whole annuity to 
the crown of 8000007. per annum. Hereby the revenues them- 
ſelves, being put under the ſame care and management as the other 
—_ . branches of the public patrimony, will produce more and be bet- 
| _— | ter collected than heretofore ; and the public is a gainer of up- 
= wards of 100000 J. per annum by this diſintereſted bounty of his 
majeſty. The civil liſt, thus liquidated, together with the four 
millions and three quarters, intereſt of the national debt, and the 
two millions and a quarter produced from the ſinking fund, make 
up the ſeven millions and three quarters per annum, neat money, 
which were before ſtated to be the annual produce of our perpe- 
tual taxes; beſides the immenſe, though uncertain, ſums ariſing 
* from the annual taxes on land and malt, but which, at an aver- 
5 | age, may be calculated at more than two millions and a quarter ; 
and, added to the preceding ſum, make the clear produce of the 
taxes, excluſive of the charge of collecting, which are raiſed yearly 
on the people of this country, and returned into the king's ex- 
e amount to upwards of ten noiliqns ſterling. 29 25 


Tur expences defrayed * che * lift are thoſe that i in | any 
. ſhape relate to civil government; as, the expenſes of the houſhold; 
all lajaries to officers of on to the nu and e of the 


King's 


V 
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king's ſervants; the appointments to foreign embaſſadors; the 
maintenance of the royal family; the king's private expenſes, or 
privy purſe; and other very numerous outgoings, as ſecret ſer- 
vice money, penſions, and other bounties: which ſometimes have 
io far exceeded the revenues appointed for that purpoſe, that ap- 
plication has been made to nt to diſcharge the debts con- 
trated on the civil lift ; as particularly i in 1724, when one million 
hs ed for W by the ee 11 8 I. c. 17. 


Tux <ivil liſt is indeed properly the whole of the king s re- 
venue in his own diſtinct capacity; the reſt being rather the re- 


venue of the public, or it's creditors, though collected, and diſ- 


tributed again, in the name and by the officers of the crown: 
it now ſtanding in the ſame place, as the hereditary income did 
formerly; and, as that has gradually diminiſhed, the parliamen- 
tary appointments have encreaſed. The whole revenue of queen 


Elizabeth did not amount to more than 600000/. a year®: that 


of king Charles I was w 8000007. and the revenue voted for 


king Charles II was 1 2000007. though it never in fact amounted Z, * 


to quite ſo much ©. But it muſt be obſerved, that under theſe 


ſums were included all manner of public expenſes, among which 


lord Clarendon in his ſpeech to the parliament computed that the 


charge-of the navy and land forces amounted annually to 8000007. 


which was ten times more than before the former troubles '. 


The ſame revenue, ſubject to the fame charges, was ſettled on 
an king James II“: but by the encreaſe of trade, and more frugal 


management, it amounted on an average to a million and half per 


annum, (beſides other additional cuſtoms, granted by parliament”, 
which produced an annual revenue of 400000 J.) out of which 
his fleet and army were maintained at the yearly expenſe of 


®11000007. After the revolution, when the parliament took into 
ar ON ban the annual i. 0S of the oy rg both maritime 


Com. Journ. 4 Sept. 1660. os aan act 4 Las IT" e. . 3 
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and military, a civil liſt revenue was ſettled on the new king and ; 


queen, amounting, with the hereditary duties, to 7000007. per 
annum; and the ſame was continued to queen Anne and king 
George 14. - That of king George II, we have ſeen, was nomi- 
nally augmented to " 8o0000/. and in fact was conſiderably more. 


But that of his preſent majeſty is expreſſly limited to that ſum ; 


and, by reaſon of the charges upon it, amounts at preſent to 
little more than 700000/. And upon the whole it is doubtleſs 


much better for the crown, and alſo for the people, to have the 


revenue ſettled upon the modern footing rather than the. antient. 


For the crown; becauſe it is more certain, and collected with 


greater eaſe: for the people; becauſe they are now delivered from 
the feodal hardſhips, and other odious branches of the preroga- 
tive. And though complaints have ſometimes been made of the 
encreaſe of the civil liſt, yet if we conſider the ſums that have 
been formerly granted, the limited extent under which it is now 
eſtabliſhed, the revenues and prerogatives given up in lieu of it 
by the crown, and (above all) the diminution of the value. of 
money compared with what it was worth in the laſt century, we 
muſt acknowlege theſe complaints to be void of any rational 


: foundation; and that it is impoſſible to ſupport that dignity, 
which a king of Great Britain ſhould maintain, with an income 


in Long degree leſs than what i is now eſtabliſhed by packamant. 


T HIS &niſhes our . into the fiſcal prerogatives of 


the king; or his revenue, both ordinary and extraordinary. 
We have therefore now chalked out all the principal outlines 


of this vaſt title of the law, the ſupreme executive magiſtrate, or 


the king s majeſty, conſidered in his ſeveral capacities and points 
of view. But, before we intirely diſmiſs this ſubject, it may not 
be improper to take a ſhort comparative review of the power of 
the executive magiſtrate, or prerogative of the crown, as it ſtood 


in former days, and as it ſtands at preſent. And we cannot but 
obſerve, that moſt of the laws for aſcertaining, limiting, and re- 
ſtraining this ee have been made within the compaſs of 


” [bid. 14 Mar. 1701. | | r Stat, 1 Geo. II. 6 #6 
2. 1bid. 17 Mar. 1701. 11 Aug. 1714, | | Little 
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little more than a century paſt; from the petition of right in 
3 Car. I. to the preſent time. So that the powers of the crown 
are now to all appearance greatly curtailed and diminiſhed fince 
the reign of king James the firſt : particularly, by the abolition 
of the ſtar chamber and high commiſſion courts in the reign of. 
Charles the firſt, and by the diſclaiming of martial law, and the 
power of levying taxes on the ſubject, by the ſame prince: by 
the diſuſe of foreſt laws for a century paſt : and by the many ex- 
cellent proviſions enacted under Charles the ſecond ; eſpecially, 
the abolition of military tenures, purveyance, and preemption 
the habeas corpus act; and the act to prevent the diſcontinuance 
of parliaments for above three years: and, fince the revolution, 
by the ſtrong and emphatical words in which our liberties are aſ- 
ferted in the bill of rights, and act of ſettlement ; by the act for 
triennial, ſince turned into ſeptennial, elections; by the excluſion. 
of certain officers from the houſe of commons ; by rendering the 
ſeats of the judges permanent, and their ſalaries independent; and 
by reſtraining the king's pardon fro parliamentary 
impeachments. Beſides all this, if we conſider how the crown 
is impoveriſhed and ſtripped of all it's antient revenues, fo that 
it greatly depends on the liberality of parliament for it's neceſſary 
fupport and maintenance, we may perhaps be led to think, that 
the ballance is enclined pretty ſtrongly to the popular ſcale, and 
that the executive magiſtrate has neither independence nor power 
enough left, to form that check upon the lords and commons, 
which the founders of our conſtitution intended. 


Bur, on the other hand, it is to be conſidered, that every 
prince, in the firſt parliament after his acceſſion, has by long uſage 
a truly royal addition to his hereditary revenue ſettled upon him 
for his life; and has never any occaſion to apply to parliament 
for ſupplies, but upon ſome public neceſſity of the whole realm. 
This reſtores to him that conſtitutional independence, which at 
| his firſt acceſſion ſeems, it muſt be owned, to be wanting. And 
then, with regard to power, we may find perhaps that the hands 
of government are at leaſt ſufficiently ſtrengthened ; and that an 
1 e e Engliſh 
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the abolition of the then formidable 
by an unaccountable want of foreſight eftablithed this fyſtem in 


ſioners, and the multitude of de 


ceivers of the land tax; the 
miſſioners of hackney coaches; all which are either mediately or 


account of their 85 is — * the moſt deſirable; All this 


* 
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Engliſh monarch is now in no danger -of being overborne by either 


the nobility or the people. The inſtruments of power are not 


perhaps ſo open and avowed as they formerly were, and therefore 
are the leſs liable to jealous and invidious refleQions ; but they 
are not the weaker upon that account. In ſhort, our national 
debt and taxes (beſides the inconveniences before-mentioned) have 
alſo in their natural;conſequences thrown ſuch a weight of power 

into the executive ſcale of government, as we. cannot” think was 
intended by our patriot anceſtors ; who gloriouſly ſtruggled for 
parts of the prerogative; and 


their ſtead. The entire collection and management of fo vaſt a 
revenue, being placed in the hands of the crown, have given riſe 
to ſuch a multitude of new officers; created by and removeable 
at the royal pleaſure, that they have extended the influence of 
government to every corner of the nation. Witneſs the commiſ- 
pendents on the cuſtoms, in-every 


the commiſſioners of exciſe, and their 


port of the kingdom ; 


numerous ſubalterns, in every inland diſtrict; the poſtmaſters, and 
their ſervants, planted in every town, and upon every public road; 
the commiſſioners of the ſtamps, and their didtribursre, which 


are full as feattered and full as numerous; the officers of the falt 
duty, which, though a ſpecies of exciſe and conducted in the fame 


manner, are yet made a diſtinct corps from the ordinary managers 


of that revenue ; the ſurveyors. of houſes and windows; the re- 
of lotteries; and the com- 


immediately appointed by the crown, and removeable at e 
without any reaſon aſſigned: theſe, it requires but little penetra 
tion to ſee, muſt give that power, on which they depend for . 


ſiſtence, an influence moſt amazingly extenſive. To this may be 


added the frequent. opportunities of conferring particular obliga- 


tions, by preference in loans, ſubſcriptions, tickets, remittances, 
and other money-tranſactions, which will 


greatly encreaſe this 
perſons whoſe” attachment, on 


influence; and that over thoſe 
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is the adn, though perhaps the unforeſeen, conſequence of 
erecting our funds of credit, and to ſupport them eſtabliſhing our 
preſent perpetual taxes : the whole of which is entirely new fince 
the reſtoration in 1660; and by far the greateſt part ſince the 
revolution in 1688. And the ſame may be ſaid with regard to the 
officers in our numerous army, and the places which the army 
has created. All which put together gives the executive power 
fo perſuaſive an energy with reſpect to the perſons themſelves, 
and ſo prevailing an intereſt with their friends and families, as. 
will 55 4 make amends for the loſs of external POS 


Bu 7. though this profuſion of offices ſhould have no effect on 
individuals, there is ſtill another newly acquired branch of power; 
and that is, not the influence only, but the force of a diſciplined- 
army: paid indeed ultimately by the people, but immediately by 
the crown raiſed by the crown, officered by the crown, com- 
manded by the crown. They are kept on foot it is true only from 
year to year, and that by the power of parliament : but during; 
that year they muſt, by the nature of our conſtitution, if raiſed. 

at all, be at the abſolute diſpoſal of the crown. And there need 


but few words to demonſtrate how great a truſt is thereby repo- 


ſed in the prince by his people. A truſt, that is more than equi- 
valent to a thouſand little * ae. ; 


AD DD 10 all this, that, beſides the civil li, the 1 re- 
venue of ſeven millions ſterling, which is annually paid to the 
creditors of the publick, or carried to the ſinking fund, is, firſt 
depoſited in the royal exchequer, and thence iſſued out to the 
reſpective offices of payment. This revenue the people can never- 
refuſe to raiſe, becauſe it is. made perpetual by act of parliament :: 


which alſo, when well conſidered, will appear to be a un of. 
great . and high n eee, 8 


Upon the 1 3 L think it is clear, that; whatever 
may have become of the nominal, the real power of the crown. 
has not been too far weakened by any tranſactions in the laſt cen- 


: . 
* 


Ricourts Bogut. 


tury. Much is indeed given up; but much is alſo acquired. The 
ſtern commands of prerogative have yielded to the milder voice 
of influence; the laviſh and exploded doctrine of non-reſiſtance 
has. given way to a military eſtabliſhment by law; and to the 
diſuſe of . parliaments has ſucceeded a parliamentary truſt of an 
immenſe perpetual revenue. When, indeed, by the free opera- 
tion of the ſinking fund, our national debts ſhall be leſſened ; 
when the poſture of foreign affairs, and the univerſal introduc- 
tion of a well planned and national militia, will ſuffer our for- 
midable army to be thinned and regulated; and when (in con- 
ſequence of all) our taxes ſhall be gradually reduced ; this ad- - 
ventitious power of the crown will ſlowly and imperceptibly di- 
miniſh, as it lowly and imperceptibly roſe. But, till that ſhall - 
happen, it will be our eſpecial duty, as good ſubjects and good 
Engliſhmen, to reverence the crown, and yet guard againſt cor- 
rupt and ſervile influence from thoſe who. are intruſted with it's 
authority; to be loyal, yet free ; obedient, and yet independent : 
and, above every thing, to hope that we may long, very long, 
continue to be governed by a ſovereign, who, in all thoſe public 
acts that have . perſonally proceeded from himſelf, hath mani- 
feſted the hi gheſt veneration for the free conſtitution of Britain; 
hath already in more than one inſtance remarkably ſtrengthened. 
it's outworks ; and will therefore never harbour a thought, or 


adopt a perſuaſion, in any the remoteſt degree detrimen 
| public liberty. : br 
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CHAPTER THE ,NINTH. 


Or SUBORDINATE MAGISTRATES. 


N a former chapter of theſe commentaries* we diſtinguiſhed 
magiſtrates into two kinds; ſupreme, or thoſe in whom the 
foyereign power of the ſtate reſides; and ſubordinate, or thoſe 
who act in an inferior ſecondary ſphere. We have hitherto con- 
fidered the former kind only, namely, the ſupreme legiſlative. 
power or parliament, and the ſupreme executive power, which is. 
the king: and are now to proceed to enquire into the rights and. 
duties of the principal ſubordinate magiſtrates. 


AND herein we are not to inveſtigate the powers and duties: 


of his majeſty's great officers of ſtate, the lord treaſurer, lord: 
chamberlain,. 1. principal ſecretaries, or the like ; becauſe I do. 


not know that they are in that capacity in any conſiderable degree 


the objects of our laws, or have any very important ſhare of ma-- 
giſtracy conferred upon them : except that the ſecretaries of ſtate: 


are allowed the power of commitment, in order to bring offend- 


ers to trial*.. Neither ſhall I here treat of the office and. autho- 
rity of the lord chancellor, or the other judges of the ſuperior! 
courts of juſtice ; becauſe they. will find a more proper Place in 
the third part of theſe commentaries. Nor ſhall I enter into any 
minute diſquſitions, with n to the rights and dignities of 
* ch.2. pag. 14. | I Leon. 70. 2 Leon. 175, Comb. 343. 
| 5 c 5 ; Mod. 84. Salk. 347. 
3 mayors 


GHS Book I. 
mayors and aldermen, or other magiſtrates of particular corpora- 
tions; becauſe theſe are mere private and ſtrictly municipal 
rights, depending entirely upon the domeſtic conſtitution of their 
reſpective franchiſes. But the magiſtrates and officers, whoſe 
rights and duties it will be proper in this chapter to conſider, are 
ſuch as are generally in uſe and have a juriſdiction and authority 
diſperſedly throughout the kingdom: which are, principally, 
ſheriffs ; coroners; juſtices of the peace; conſtables; ſurveyors | 
of highways; and overſeers of the poor. In treating of all which 
I ſhall enquire into, firſt, their antiquity and original; next, the 
manner in which they are appointed and may be removed ; and, 
laſtly, their rights and duties. And firſt of ſheriffs. 


? 


I. Tu ſheriff is an afficer of very great antiquity in this 
dom, his name being derived from two Saxon wo 
reeve, the bailiff_or officer of the ſhire. He i is 


— 


vice- comet, as being the deputy of the carl or comes; to whom 
the cuſtody of the ſhire is ſaid to have been committed at the firſt 
diviſion of this kingdom into counties. But the earls in — 
of time, by reaſan of their high employments and attendance on 


the king's perſon, not being able to tranſact the buſineſs of the 
county, were delivered of that burden; reſerving to themſelves 
the honour, but the labour was laid on the ſheriff. So that now 
the ſheriff does all the king's bufineſs in the county; and though 


1 be ſtill called vice-comes, yet he 3s entirely independent of, and 
not ſubject to the earl; the king by his letters patent committing 
cuftediam comitatus to the ſheriff, and him a alone. 
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* 
1 £< 


+ 


— => 


FR : * 4 % 
* 


. o 


SHERIFFS were formerly choſen by the inhabitants of the | 
ſeveral counties. In confirmation of which it was ordained © 
ſtatute 28 Edw. I. c. 8. that the people ſhould have election of 
ſheriffs in every ſhire, where the ſhrievalty is not of inheritance. 
For antiently in ſome counties, particularly on the borders, the 
ſheriffs were hereditary; as I apprehend they are in Scotland, and 
in the county of Weſtmorland, to this day: and the city. Cas - 


c Dalton of ſheriffs, c. I, 


— 


- 
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don has alſo the inheritance of the ſhrievalty of Middleſex veſted 


in their body by charter. The reaſon of theſe popular elections 
18 aſſigned i in the ſame ſtatute, c. 13. that the commons might 


e chuſe ſuch as would not be a burthen to them.” And herein 


appears plainly a ſtrong trace of the democratical part of our 


_ conſtitution ; in which form of government it is an indiſpenſable 
requiſite, that the people. ſhould chuſe their own magiſtrates . 
This election was in all probability not abſolutely veſted in the 
commons, but required the royal approbation. For in the Gothic 
conſtitution, the judges of their county courts (which office is 
executed by our ſheriff) were elected by the people, but confirmed 
by the king: and the form of their election was thus managed; 

the people, or incolae territorii, choſe twelve electors, and they 
nominated Zhree perſons, ex quibus rex unum confirmabat *. r. But, 
with us in England, theſe popular elections, growing tumultuous; 
were put an end to by the ſtatute 9 Edw. II. ſt. 2. which enacted, 

that the ſheriffs ſhould from thenceforth be aſſigned by the lord 
chancellor, treaſurer, and the judges; as being perſons in whom 


the ſame truſt might with confidence be repoſed. By ſtatutes 


14 Edw. III. c. 7. and 23 Hen. VI. c. 8. the chancellor, treaſu- 
rer, chief juſtices, and chief baron, are to make this election; 

and that on the morrow of All Souls in the exchequer. But the 
cuſtom now is (and has been at leaſt ever fince the tume of For- 


P 2 45 * 
e 


teſcue , who was chief juſtice and chancellor to Henry the ſixth) | 


that all the judges, - and certain other great officers, meet in the 


exchequer chamber on the morrow of All Souls yearly, (which 
day is now altered to the morrow of St. Martin by the act 
for abbreviating Michaelmas term) and then and there nominate 
three perſons to the king, who afterwards appoints one of them 


to be ſheriff. This cuſtom, of the twelve judges nominating three 
peerſons, ſeems borrowed from the Gothic conſtitution before- 
mentioned; with this difference, that among the Goths the 


twelve nominors were firſt elected by the people themſelves. And 
this uſage of ours at it's firſt introduction, I am apt to oe | 
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was founded upon ſome ſtatute, though not now to be found 
2Y among our printed laws : firſt, becauſe it is materially different 
= - from the directions of all the ſtatutes beforementioned ; which it 
= | is hard to conceive that the judges would have countenanced by 
E | their concurrence, or that Forteſcue would have inſerted in his 
=_ book, unleſs by the authority of ſome ſtatute : and alſo, becauſe 
= 5 a ſtatute is expreiily referred to in-the record, which fir Edward 
Coke tells us“ he tranſcribed from the council book of 4 Mar. 
34 Hen. VI. and which is in ſubſtance as follows. The king had 
of his own authority appointed a man ſheriff of Lincolnſhire, 

which office he refuſed to take upon him : whereupon the opi- 
nions of the judges were taken, what ſhould be done in this be- 
= half. And the two chief juſtices, fir John Forteſcue and fir John 
E Prisot, delivered the unanimous opinion of them all; «that the 
=_ - | | king did an error when he made a perſon ſheriff, that was not 

« choſen and preſented to him according to the fatute ; that the 
4 perſon refuſing was liable to no fine for diſobedience, as if he 

* had been one of the free perſons choſen according to the tenor 
1 „„ « of the flatute; that they would adviſe the king to have recourſe 
—_— 1 to the three perſons that were choſen according to the ſtature, 
= PEE « or that ſome other thrifty man be intreated to occupy the office 
, * for this year; and that, the next year, to eſchew ſuch incon- 


* N 


3 - la veniences, the order of the fatute in this behalf made be ob- 
n „ ſerved.“ But, notwithſtanding this unanimous reſolution of all 
1 . eee, the judges of England, thus entered in the council book, ſome 
13 „ of our writers have affirmed, that the king, by his prerogative, 
= 1 may name whom he pleaſes to be ſheriff, whether choſen by the 
judges or no. This is grounded on a very particular caſe in the 
fifth year of queen Elizabeth, when, by reaſon of the plague, 
there was no Michaelmas term kept at Weſtminſter; ſo that the 
; judges could not meet there in craſtino Animarum to nominate the 
| theriffs : whereupon the queen named them herſelf, without ſuch 
Previous aſſembly, appointing for the moſt part one of the tw] o 
5 remaining in the laſt year's lift *. k. And this wy thus circum- 

OT ® 2 Inſt. 559. . | * Dyer aac. *' - : 
_— _ tl 5 3 ſa__ 


— 


Ch. 9. of PERSONS. 331 3 
ſtanced, is the only precedent in our books for the making theſe 3 
extraordinary ſheriffs. It is true, the reporter adds, that it was I 
held that the queen by her prerogative might make a ſheriff with- \- 
out the election of the judges, non obftante aliguo flatuto in con- 
trarium: but the doctrine of non obſtante's, which ſets the pre- 
rogative above the laws, was effectually demoliſhed by the bill of 
rights at the revolution, and abdicated Weſtminſter-hall when 
king James abdicated the kingdom. So that ſheriffs cannot now „„ 
be r appointed, otherwiſe than according to the known and 


eſtabliſhed law. fee the Hp omen 


Sur RI s, by virtue of ſeveral old ſtatutes, are to continue 
in their office no longer than one year; and yet it hath been ſaid” 
that a ſheriff may be appointed durante bene placito, or during the 
king's pleaſure; and ſo is the form of the royal writ ®. There- 
fore, till a new ſheriff be named, his office cannot be ae. 
ned, unleſs by his own death, or the demiſe of the king; 
which laſt caſe it was uſual for the ſucceſſor to ſend a new writ - 
the old ſheriff” : but now by ſtatute 1 Ann. ſt. 1. c. 8. all offi- 
cers appointed by the preceding king may hold their offices for ſix 
months after the king's demiſe, unleſs ſooner diſplaced by the 
ſucceſſor. We may farther obſerve, that by ſtatute 1 Ric. II. c. 11. 
no man, that has ſerved the office of ſheriff for one year, can be 
. to ſerve the ſame grin within three years after. 


| We ſhall find it is of the utmoſt importance to-have e,, - 

appointed according to law, when we conſider his power, and =_ 
duty. Theſe are either as a judge, as the keeper of ile Ling s 2 

. peace, as a miniſterial officer of the ſuperior courts of juſtice, or 


as the king s bailiff. 


I v his judicial capacity he is to hear and 8 all cauſes 
of forty ſhillings value and under, in his county court, of which 
more in it's proper place: and he has alſo Judicial power in divers 


| ! 4 Rep, 32. | ESE ont uV Palt. 7. 70 
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other civil caſes*, He is likewiſe to decide the elections of knights 
of the ſhire, (ſubje& to the control of the houſe of commons) of 


coroners, and of verderors; to judge of the qualification of voters, 
and to return ſuch : as he ſhall determine to be _ cledted. 


A s the beet of the king's peace, both by common ale acid 
ſpecial commiſſion, he is the firſt man in the county, and ſupe- 
rior in rank to any nobleman therein, during his office?. He may 
apprehend, and commit to priſon, all perſons who break the 
peace, or attempt to break it : and may bind any one in a recog- 
nizance to keep the king's peace. He may, and is bound ex officio 
o0;-purſue and take all traitors, murderers, felons, and other miſ- 
Prim and commit them to gaol for ſafe cuſtody. He is alſo to 
defend his county againſt any of the king's enemies when they 
come into the land: and for this purpoſe, - as well as for keeping 
the peace and purſuing felons, he may command all the people 
of his county to attend him; which is called the poſſe comitatus, 
or power of the county: which ſummons every perſon. above 
| fifteen years old, and under the degree of a peer, is bound to at- 
tend upon warning“, under pain of fine and impriſonment*. But 
| though the ſheriff is thus the principal conſervator of the peace 
in his county, yet, by the expreſs directions of the great charter, 
he, together with the conſtable, coroner, and certain other offi- 
cers of the king, are forbidden to hold any pleas of the crown, 
or, in other words, to try any eriminal offence. For it would be 
highly unbecoming, that the executioners of juſtice ſhould- be alſo 
the judges; ſhould impoſe, as well as levy, fines and amercements; 


1 ſhould one day condemn a man to death, and perſonally execute 


him the next. Neither may he act as an ordinary juſtice of the 
peace during the time of his office: for this would be equally 


N enn 1 he W in many . the ſervant of the Jr 
tices. 55 | 
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7 1 Noll. Rep. 237. . t cap. 17. 
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In his miniſterial capacity the ſheriff is bound to execute all 

3 iſſuing from the king's courts of juſtice. In the com- 
mencement of civil cauſes, he is to ſerve the writ, to arreſt, and 

to take bail; when the cauſe comes to trial, he muſt ſummon 

and return the jury; when it is determined, he muſt ſee the 

judgment of the court carried into execution. In criminal mat- 

ters, he alſo arreſts and impriſons, he returns the jury, he has 

the cuſtody of the delinquent, and he executes the ſentence of 
the court, 1 it extend to death itſelf. 


A 8 the king 8 bailiff, it is his buſineſ to preſerve the rights , . 
of the king within his bailiwick ; for ſo his county is frequently 7. 20, .3.5. 
called in the writs: a word introduced by the princes of the 
Norman line; in imitation of the French, whoſe territory is di- 

vided into bailiwicks, as that of England into counties. He 

muſt ſeiſe to the king's uſe all lands devolved to the crown by 
attainder or eſcheat; muſt levy all fines and forfeitures ; z muſt 

ſeiſe and keep all waifs, wrecks, eſtrays, and the like, unleſs 

they be granted to ſome ſubject; and muſt alſo collect the king's 

rents within his can x commanded by proceſs from the 
OI” . 


To execute theſe various offices, the ſheriff has mk him 
many inferior officers; an under-ſheriff, bailiffs, and gaolers ; 
who muſt neither buy, fell, nor farm their ende. on forfei ture 
of 500 J. - 


Tus under-ſherif aſually performs all the duties of the office; 5 
a very few only excepted, where the perſonal preſence of the 
high-ſheriff is ne But no under-ſheriff ſhall abide in his =o 
office above one year*; and if he does, by ſtatute 23 Hen, VI. = 
C. 8. he forfeits 200 J. a very large penalty in thoſe early days. = 
And no under-ſheriff or ſheriff 8 officer ſhall practice as an attor- 


| * Forteſc. de L. L. c. 24. 7 Star. 3 Geo. I. c. 15. 
Dalt. c. 9. Das >; * Stat. 42 Edw. III. c. 9. 
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334 The R1iGnuTs Boox I. 
ney, during the time he continues in ſuch office*: for this would : 
be a great inlet to partiality and oppreſſion. But theſe ſalutary 
regulations are ſhamefully evaded, by practiſing in the names of 
other attorneys, and putting in ſham deputies by way of nominal 
under-ſheriffs: by reaſon of which, ſays Dalton *, the under- 
- heriffs and bailiffs do grow ſo cunning in their ſeveral places, 
that they are able to deceive, and it may be well feared that 
many of them do deceive, both the n the DEE, and 
the county. 

BAILIFFs, or ſheriff's officers, are either bailiffs of hun- 
dreds, or ſpecial bailiffs. Bailiffs of hundreds are officers appoint- 
ed over thoſe reſpective diſtricts by the ſheriffs, to collect fines 
therein; to ſummon juries; to attend the judges and juſtices at 
the aſſiſes, and quarter ſeſſions; and alſo to execute writs and 
proceſs in the ſeveral hundreds. But, as theſe are generally plain 
men, and not thoroughly ſkilful in this latter part of their office, 
that of ſerving writs, and making arreſts 2 executions, it is 
now uſual to join ſpecial bailiffs with them ; who are generally 
mean perſons. employed by the ſheriffs on account only of their 
adroitneſs and dexterity in Ke and ſeiſing their prey. The 
ſheriff being anſwerable for the miſdemeſnors of theſe bailiffs, 
they are therefore uſually bound in a bond for the due execution 
of their office, and thence are called bound-bailiffs; which the 
common people have a cy into a much more en * 

er. DS CAD THE 5 e 0 

G40 ERS are alſo the ſervants of the ſheriff, and he muſt 
be reſponſible for their conduct. Their buſineſs is to keep ſafely 
all ſuch perſons as are committed to them by lawful warrant: and, 
if they ſuffer any ſuch to eſcape, the ſheriff ſhall anſwer it to 
the king, if it be a criminal matter; or, in a civil caſe, to the 
party injured*. And to this end the ſheriff muſt * have lands 
ſufficient within the county to anſwer the king and his people. 


2 Stat, 1 Hen. V. c. 4. 9 90 e Dalt. c. 118. 4 Rep. 34. 
b of ſheriffs, C. 115. N \ ; s Stat, 13 & 14 Car. II. C. 21. 
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The abuſes of goalers and ſheriff's officers toward the unfortunate 
perſons in their cuſtody are well reſtrained and guarded againſt by 


ſtatute 32 Geo. II. c. 28. 


„ 


2 


Tur vaſt expenſe, which cuſtom had introduced in ſerving 
the office of high-ſheriff, was grown ſuch a burthen to the ſub- 
je, that it was enacted, by ſtatute 13 & 14 Car. II. c. 21. that 
no ſheriff ſhould keep any table at the aſſiſes, except for his own 
family, or give any preſents to the judges or their ſervants, or 
have more than forty men in livery ; yet, for the ſake of ſafety 
and decency, he may not have leſs than twenty men in England 
and twelve in Wales; upon forfeiture, in 11855 of theſe caſes, of 
200 J. e 


II. Tu E coroner's is alſo a very antient office at the common 
law. He is called coroner, coronator, becauſe he hath principally | 
to do with pleas of the crown, or ſuch wherein the king is more 
immediately concerned. And in this light the lord chief juſtice 
of the king's bench is the principal coroner in the kingdom, and 
may (if he N exerciſe the juriſdiction of a coroner in any 
part of the realm. But there are alſo particular coroners for 
every county of England; uſnully four, but ſometimes ſix, and 
ſometimes fewer s. This officer“ is of equal antiquity with the 
ſheriff; and was ordained together with him to weep the peace, 
when the earls gave up the Wardſhip of the county. 


He is ſtill choſen by all the Gieehwhders in the county court, 
as by the policy of our antient laws the ſheriffs, and conſervators 
of the peace, and all other officers were, who were concerned in 
matters that affected the liberty of the people; and as verderors 
of the foreſts ſtill are, whoſe buſineſs it is to ſtand between the 

prerogative and the ſubje& in the execution of the foreſt laws. 
F or this purpoſe 25 is a writ at common law de coronatore eli- 


© 2Inſt. 31. 4 Inf, 271. 7 5 Mirror, c. 1. F. 3. 
„ „ 
F. N. B. 163. N | 1 
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gendoæ. *, in which it is expreſſſy commanded the theriff, « quod 
( falem eligi faciat, qu melius et ſciat, et velit, et poſit, officio ili = 
TW | « intendere. And, in order to effect this the more ſurely, it was 
et enacted by the ſtatute of Weſtm. I', that none but lawful and 
_ = | | diſcreet knights ſhould be choſen. But it ſeems it is now ſuffi- 
= : - cient if a man have lands enough to be made a knight, whether 
= 1 8 he be really knighted or not ®: and there was an inſtance in the 
s Edw.1II. of a man being removed from. this office, becauſe he 
was only a merchant*. The coroner ought alſo to have eſtate 
ſufficient to maintain the dignity of his office, and anſwer any 
| fines that may be ſet upon him for his miſbehaviour : and if he 
have not enough to anſwer, his fine ſhall be levyed on the county, 
= | as a puniſhment for electing an inſufficient officer*.. Now indeed, 
A 25 through the culpable neglect of gentlemen of property, this office 
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13 ER has been ſuffered to fall into diſrepute, and get into low and in- 

= | © digent hands: ſo that, although formerly no coroner would con- 
2 deſcend to be paid for ſerving his country, and. they were by the 

_ — a4eforeſaid ſtatute of Weſtm. I. expreſſly forbidden to take a re- 

— ward, under pain of great forfeiture to the king; yet for many 

—_ ©  -.. years paſt they have only deſired to be choſen for the ſake of their 
2 perquiſites ; being allowed fees for their attendance by the ſtatute 
. . 3 Hen. VII. c. 1. which fir Edward Coke complains of beni: ; 

1 _ they have fince his time been much enlarged, 


_—— - Tu E coroner is 1 ſor life: but may be removed, either - 
—_— ; by: being made ſheriff, or choſen verderor, which are offices in- 
= „ | compatible with the other; or by the king's writ de coronatore 
__ —_ 2 , - Exonerando, for a cauſe to be therein aſſigned, as that he is en- 
=, geaged in other buſineſs, i is incapacitated by years or ſickneſs, hath 
—_ not a ſufficient eſtate in the county, or lives in an inconvenient = 
part of it. And by the ſtatute 25 Geo. II. c. 29. , 
neglect, or miſbehaviour, are alſo made cauſes. of removal. 


— 


1 | TD * f. N. B. FFF „ Mirr. c. 1. 8.3. 2 Inſt. 15. 
3 | 1 3 Edw. I. c. 1c. ; _ > . 4 zInſt, 210. 

= = F.N-R,163, 164 K dun 28 Ges. Il, e. . 

= * 2 2 Inſt, 32. EE F. N. B. 163, 164. hey Bs 
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Tux office and power of a coroner are alſo, like thoſe of a 
ſheriff, either judicial or miniſterial ; but principally judicial. 
This is in. great meaſure aſcertained by ſtatute 4 Edw. I. de officto 
caronatoris; and conſiſts, firſt, in enquiring (when any perſon is 

lain or dies ſudden y) concerning the manner of his death. And. 
this muſt be << /uper biſum corports*;” for, if the body be not found, 
the coroner cannot fit ®. He muſt allo fit at the very place where 
the death happened; and his enquiry is made by a jury from four, 
five, or ſix of the neighbouring towns, over whom he is to pre- 
fide. If any be found guilty by this inqueſt of murder, he is to 
commit to priſon for further trial, and is alſo to enquire concern- 
ing their lands, goods and chattels, which are forfeited thereby : 
but, whether it be murder or not, he muſt enquire whether any 
deodand has accrued to the king, or the lord of the franchiſe, by 
this death: and muſt certify the whole of this inquiſition to the 
court of king's bench, or the next aſſiſes. Another branch of 
his office.is to enquire concerning ſhipwrecks; and certify whether 
wreck or not, and who is in poſſeſſion of the goods. Concerning 
treaſure trove, he is alſo to enquire who were the finders, and 
where it is, and whether any one be ſuſpected of having found 
and concealed a treaſure; and that may be well perceived (faith 
« the old ſtatute of Edw. I.) where one liveth riotouſly, haunt- 
« ing taverns, and hath done ſo of long time: whereupon he 
N be attached, and held to bail, OO this e only. 


Mt Ta E miniſterial office of the coroner is only as che ſheriff's c 
. ſubſtitute. For when juſt exception can be taken to the ſheriff, 
for ſuſpicion of partiality, (as that he is intereſted in the ſuit, or 
of kindred to either plaintiff or defendant) the proceſs muſt then 
be awarded to the coroner, inſtead of the theriff, for execution | 
of the king's writs *. 


t 4 Inſt, 271. 1 55 tan fre YT 2 territorio iflo Zalig 
u Thus, in the Gothic conſtitution, be. & ;nventum, quam vulneratum et caęſum. Fore 
fore any fine was payable by the neighbour enim homo etiam ex alia cauſa ſubito mori.” 
hood, for the ſlaughter of a man therein, We de jure Gothor. 1. 3: 64+ 
ds corpore delihh conftare oportebat ; i. e. non 4 luſt. 271. 5 
eee e ee e Tt | III. THE 
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III. Tu next ſpecies of ſubordinate magiſtrates, whom I am 
to conſider, are juſtices of the peace; the principal of whom is 


the cuſtos rotulorum, or keeper of the records of the county. The 


common law hath ever had a ſpecial care and regard for the con- 
ſervation of the peace; for peace is the very end and foundation 


of civil ſociety. And therefore, before the preſent conſtitution of 


juſtices was invented, there were peculiar officers appointed by 
the common law for the maintenance of the public peace. Of 


| theſe ſome had, and ſtill have, this power annexed to other of- 
fices which they hold; others had it merely by itſelf, and were 


thence named cuſtodes or conſervatores pacis. Thoſe that were ſo 
virtute officu ſtill continue; but the latter fort are e ſuperſeded * 
the modern juſtices. 


Tu: E kings majeſty fs 15 by kis office and dignity n. the 
principal conſervator of the peace within all his dominions; and 


may give authority to any other to ſee the peace kept, and to 


puniſh ſuch as break it: hence it is uſually called the king's peace. 
The lord chancellor or keeper, the lord treaſurer, the lord high 
ſteward of England, the lord mareſchal, and lord high conſtable 
of England (when any ſuch officers are in being) wy all the 
juſtices of the court of king's bench (by virtue of their offices) 
and the maſter of ;the rolls (by preſcription) are general conſer- 
vators of the peace throughout the whole kingdom „ and may 
commit all breakers of it, or bind them in recognizances to keep 


it”: the other judges are only ſo in their own courts. The co- 


roner is alſo a conſervator of the peace within his own county * ; 
as is alſo the ſheriff *; and both of them may take a recognizance 
or ſecurity for the peace. Conſtables, tythingmen, and the like, 
are alſo conſervators of the peace within their own juriſdictions ; 
and may apprehend all breakers of the peace, and commit them : 
till they find ſureties for their keeping it *. 3 5 


52 Lamberd. Ehenarck 12. 3 N. B. 5 
Lamb. 12. . V Lamb. 14. 
Britton. 3. - 1 
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Tuos E that were, without any office, ſimply and merely 


conſervators of the peace, were choſen by the freeholders in full L © 


county court before the ſheriff; the writ for their election direct- 


ing them to be choſen « de probioribus et melioribus in comitatu ſuo 
ein cuſtodes pacts ©.” But when queen Iſabel, the wife of Ed- 


ward II, had contrived to depoſe her huſband by a forced reſig- 
nation of the crown, and had ſet up his fon Edward III in his 
place; this, being a thing then without example in England, it 


was feared would much alarm the people; eſpecially as the old 


king was living, though hurried about from caſtle to caſtle ; till 
at laſt he met with an untimely death. To prevent therefore any 
riſings, or other diſturbance of the peace, the new king ſent 


writs to all the ſheriffs in England, the form of which is preſer- 


ved by Thomas Walſingham *, giving a plauſible account of the 


manner of his obtaining the crown; to wit, that it was done 


 iþfius patris beneplacito : and withal commanding each ſheriff that 
the peace be kept throughout his bailiwick, on pain and peril of 


difinheritance and loſs of life and limb. And in a few weeks af- 


ter the date of theſe writs, it was ordained in parliament *, „that, 
for the better maintaining and keeping of the peace in every 
county, good men and lawful, which were no maintainers of 
evil, or barretors in the country, ſhould be 2ffigned to keep the 
peace. And in this manner, and upon this occaſion, was the 
election of the conſervators of the peace taken from the people, 
and given to the king*; this aſſignment being conſtrued to be by 


the king's commiſſion ?. But till they were called only conſerva- 


tors, wardens, or keepers of the peace, till the ſtatute 34 Edw. III. 
c. 1. gave them the power of trying felonies; and then they ac- 
uy is more honorable i pared of Fern th 2 | 


Y 


in % HRS OA0Y r Stat. 4 Edv. Ill. e ind 18 Faw, n. 


4 Hiſt, 4. D. 1327. | Wa c. 2. | 5 
Stat. 1 Edw. III. c. 16. V Þ Lanib, 23. | 
Lamb. 20. 1 . | 


2 


3 
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Tn ESE juſtices are appointed by the king's ſpecial n 
er the great ſeal, the form of which was ſettled by all the 
judges, A. D. 1590 . This appoints them all *, jointly and ſe- 
verally, to keep the peace, and any two or more of them to en- 
quire of and determine felonies, and other miſdemeſnors: in 


which number ſome particular juſtices, or one of them, are di- 


rected to be always included, and no bufineſs to be done without 


their preſence; the words of the commiſſion running thus, quo. 


« rum aliquem veſtrum, A. B. C. D. Sc. unum efje volumus; 


whence the perſons ſo named are uſually called juſtices of the 


quorum. And formerly it was cuſtomary to appoint only a ſele& 
number of Juſtices, eminent for their {kill and diſcretion, to be of 
the quorum; but now the practice is to advance almoſt all of them 
to that dignity, naming them all over in the guorum clauſe, 


except perhaps only ſome one nee perſon for the ſake 


of propriety : and no exception is now allowable, for not ex- 


preſſing in the form of warrants, Ke, chat the juſtiee Who iſſued | 


* 
* 


them is of Oo" 4 
Tor UCHING the 8 and 8 of theſe 8 ; 
it was ordained by ſtatute 18 Edw. III. c. 2. that Pπj], or three, 
of the beſt reputation in each county ſhall be aſſigned to be keep- 
ers of the peace. But theſe being found rather too few for that 
purpoſe, it was provided by ſtatute 34 Edw. III. c. 1. that one 


lord, and three, or four, of the moſt worthy men in the county, 


with ſome learned in the law, ſhall be made juſtices in every 


county. But afterwards the number of juſtices, through the am- 


bition of private perſons, became ſo large, that it was thought 


neceffary by ſtatute 12 Ric. II. c. 10. and 14 Ric. II. c. 11. to 


reſtrain them at firſt to ſix, and afterwards to eight only. But 
this rule is now diſregarded, and the cauſe ſeems to be ow Lam- 


: bard obſerved long ago“) that the growing number of ſtatute 


4 Lomb a 8 „ i a Geo. IL « c. 27. 
* See the form itfelf, Lamb. 35. Burn. = Lamb. 34. 
tit. . 5. 1. ä 0 4 
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* + creaſe to a larger number. And, as to their qualifications, the 


moſt worthy men in the county: and the ſtatute 13 Ric. II. c. 10. 
orders them to be of the moſt ſufficient knights, eſquires, and 


ſt. 2. c. 1. they muſt be reſident in their ſeveral counties. And 
becauſe, contrary to theſe ſtatutes, men of ſmall ſubſtance had 
crept into the commiſſion, whoſe poverty made them both covet- 
ous and contemptible, it was enacted by ſtatute 18 Hen. VI. c. 11. 
that no juſtice ſhould be put in commiſſion, if he had not lands 


to the value of 20/7. per annum. And, the rate of money being 


greatly altered ſince that time, it is now enacted by ſtatute 

5 Geo. II. c. 11. that every juſtice, except as is therein excepted, 
5 ſhall have 100 J. per annum clear of all deductions; and, if he acts 
without ſuch qualification, he ſhall forfeit 100/. which® is almoſt 
an equivalent to the 20 J. per annum required in Henry the ſixth's 

time: and of this qualificationꝰ the juſtice muſt now make oath. 
| Alſo it is provided by the act 5 Geo. II. that no practiſing at- 
7 tctorney, ſolicitor, or 3 ſhall be capable of actin 4 as a juſtice 
of the Peace. 
As the office of theſe juſtices is conferred by the ED 0 it 
ſubſiſts only during his pleaſure ; ; and is determinable, 1. By the 
demiſe of the crown; that is, in fix months after“. 2. By ex- 
- preſs writ under the great ſeal, diſcharging any particular perſon 
from being any longer juſtice. 3. By ſuperſeding the commiſſion 


tices, but does not totally deſtroy it; ſeeing it may be revived 
again by another writ, called a procedends. 4. By a new com- 
miſſion, which virtually, though ſilently, diſcharges all the for- 


* See biſhop Fleetwood's calculations in 7 Stat, 1 Ann. c. 8. 
his chronicon pretioſum. „ Eo = > on 
o Stat. 18 Geo. I. c. 20. | | | 


laws, committed from time to time to the charge of juſtices of 
the peace, have occaſioned alſo (and very reaſonably) their en- 


ſtatutes juſt cited direct them to be of the beſt reputation, and 


gentlemen of the law. Alſo by ſtatute 2 Hen. V. ſt. 1. c. 4. and 


by writ of ſuperſedeas, which ſuſpends the power of all the juſ- 


mer juſtices that are not included therein; for two commiſſions 
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cannot ſubſiſt at once, 5. By acceſſion of the office of ſheriff or 
coroner ©... Formerly it was thought, that if a man was named in 
any commiſſion of the peace, and had afterwards a new dignity 
conferred upon him, that this determined his office; he no lon- 
ger anſwering the deſcription of the commiſſion : but now it is 
provided, that notwithſtanding a new title of dignity, the juſtice 
on whom it 1s r ſhall ſtill continue a Julkice. 


Tu e power, office, and duty of a juſtice of the peace depend 
on his commiſſion,. and on the ſeveral ſtatutes, which have created 
objects of his juriſdiction. His commiſſion, firſt, empowers him 
ſingly to conſerve the peace; and thereby gives him all the power 
of the antient conſervators at the common law, in in ſuppreſſin g 
riots and affrays, in taking ſecurities for the peace, and in ap- 
prehending and committing felons and-other inferior criminals. 
It alſo empowers any two or more of them to hear and determine 
all felonies and other offences; which is the ground of their ju- 

riſdiction at ſeſſions, of which more will be faid in it's proper 
| place, And as to the powers given to one, two, or more juſtices 
by the ſeveral ſtatfites, that from time to time have heaped upon 
N ſuch an infinite variety of buſineſs, that few care to under- 
take, and fewer underſtand, the office; they are ſuch and of ſo 
great importance to the public, that the country is greatly obli- 
ged to any worthy magiſtrate, that without ſiniſter views of his 
own will engage in this troubleſome ſervice. And therefore, if a 
well meaning juſtice makes any undeſigned ſlip in his practice, 
great lenity and indulgence is ſhewn to him in the courts of law; 
and there are many ſtatutes made to protect him in the upright 
diſcharge of his office *: which, among other privileges, prohibit 
ſuch juſtices from being ſued for any overſights without notice 
beforehand; and ſtop all ſuits, begun, on tender made of ſufficient 
amends. But, on the' other hand, any malicious or tyrannical 
abuſe of their office is ſure to be ſeverely puniſhed ; and all per- 
ſons who recover. a verdict againſt a juſtice, for any wilful or ma- 
licious injury, are entitled to double coſts. 


r Stat. 1 Mar. ſt. 1. e. 8, 1 t Stat. 7 Jac. I. e. 5. 21 Jac, I. c. 12. 
„Stat. 1 Edw. VI. c. 7. 24 Geo. II. c. 44. * 


* 2 ö 1 
ww 2 N 4 4, \ * x WS 
3 1 2 nd 7 + W 7 , of % 5 
5 2 3 8 p 


4 4 4 2 1 8 n * 1 25 "x 2 SN #6 * 4 3 2 Sa IE 8 by * 
— WI nnn . a af * 
4 LEN E 2 ee ——— _—_ — — — A * man 


| 7 
„* Fe I 
Ch. 9. of PERSONS. 343 . 1 
IT is impoſſible upon our prefent plan to enter minutely into 1. 
the particulars of the accumulated authority, thus committed to 5 
the charge of theſe magiſtrates. I muſt therefore refer myſelf at | Wo 
preſent to ſuch tubſequent parts of theſe commentaries, as will =_ 4 
in their turns comprize almoſt every object of the juſtices' juriſ- Oe , 
diction: and in the mean time recommend to the ſtudent the TS 
peruſal of Mr Lambard's eirenarcha, and Dr Burn's juftice of the 
peace; wherein he will find every thing relative to this ſubject, 
both in antient and modern practice, collected with great care and 
accuracy, and mk cs in a moſt clear and e method. 4 
I 8HALL next conſider FO n of lower rank than bu 
thoſe which lrave gone before, and of more confined juriſdiction; i iſ 
but ſtill ſuch as are univerſally | in : uſe mes och — rt of the IR = 
kingdom, | 8 —_— 
IV. FourTHLY, 8 850 of the contiible; The Ge conſtable oe «amb MY . 1 
is frequently ſaid to be derived from the Saxon, koning- ſtaple, . G 7 | | 
and to ſignify the ſupport of the king. But, as we borrowed the \ 14 4 
name as well as the office of conſtable from the French, I am 7 . 1 
rather inclined to deduce it, with ſir H. Spelman and Dr Cb a,. Tee, wy =_ 
from that language, wherein it is plainly derived from the Laune 2 — 
comes flabuli, an officer well known in the empire; ; called ®* of / 15 A 2 
| becauſe, like the great conſtable of France, as well as the lor ea 
high conſtable of England, he was to regulate all matters of 3 
chivalry, tilts, turnaments, and feats of arms, which were per- pe 3 
formed on horſeback. This great office of lord high conſtable | _ 
hath been diſuſed in England, except only upon great and ſolemn _ 
occaſions, as the king's coronation and the like, ever fince the „ _ 
attainder of Stafford duke of Buckingham under king Henry VIII; 8 
as in France it was ſuppreſſed about a century after by an edict of 
Louis XIII“: but from his office, ſays Lambard “, this lower 
conſtableſnip was at firſt drawn and fetched, and is as it were a | 
very finger of that hand. F or the ſtatute of L „which N 5 
»- Philips's life of Pole. ii, 11 1. * 13 Edw. I. 2 | A | 
of conſtables, 5, oo We, - fit * 
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—_— „ firſt appoints them, directs that, for the better keeping of the 
* peace, two conſtables in every hundred and franchiſe ſhall inſpect 


A . all matters relating to arms and armour. - 
| LE Cons TABLES are. of two ſorts, hi gh conſtables, and 

1 9 War The former were firſt ordained by the ſtatute. 1 
* 1 5 Wincheſter, as before- mentioned; and are appointed at the court 
3 1 leets of the franchiſe or hundred over which they preſide, or, in 
=_  - ä that, by the juſtices at their quarter ſeſſions; and are 
8 removeable by Ha ſame authority that appoints them. The 

0C0C0bunſtables are inferior officers in every town and pariſh, fabbedi? 
ààͥnate to the high conſtable of the hundred, firſt inſtituted about 
= © the reign of Edward HI. . Theſe petty conſtables have two offi- 
3 A ces united inet them; the one antient, the other modern. Their 
. bay ©, 5 H. frof-42: antient office is that of headborough, tithing- man, or borſholder; 


* 2727 s. ft 2. /. of whom we formerly ſpoke* , and who are as antient as the time 
"05 -Z4 :; of king Alfred: their more modern office is that of conſtable 
. merely; which was appointed (as was obſerved) ſo "ately as the 
As reign of Edward III, in order to aſſiſt the high conſtable *. And 
in general the antient headboroughs, tithin g- men, and borſholders, 
” were made uſe of to ſerve as petty conſtables ; though nat ſo ge- 
_ nerally, but that in many places they till continue diſtinct officers 
"from the conſtable. They are all choſen by the jury at the court 
" leet; or, if no court leet be held, are appointed by two, Juſtices 


a7 o 


of the peace „ e on e e eee 


Tu x general duty of all conſtables, both high and petty, as 
well as of the other officers, is to kecpithe king's peace in their 
ſeveral diſtricts; and to that purpoſe they are armed with very 

large powers, of arreſting, and impriſoning, of breaking open 
houſes, and the like: of the extent of which powers, conſider- 
ing what manner of men are for the moſt part put upon theſe 
offices, 4t is perhaps very well that they. are generally kept in 


7 Salk. 150. 5 5 lnb. 9. 2 3 CPE 


' * Spelm: Gloff. 148. | "=" © "oi 14 & ts Car, Il. 0. 12. 3 
A pag. 10. | | F 8 6; " | Er 


. | 3 —— 8 ignorance. 
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Ch. 9. of PRRSONS. | 345 
ignorance. One of their principal duties, ariſing from the ſta- 
tute of Wincheſter, which appoints them, is to keep watch and 
ward in their reſpective juriſdictions. Ward, guard, or cuſfodia, 
is chiefly intended of the day time, in order to apprehend rioters, 
and robbers on the highways; the manner of doing which is left 
to the diſcretion of the juſtices of the peace and the conſtable *, 
the hundred being however anſwerable for all robberies commit- 
ted therein, by day light, for having kept negligent guard. Watch 
is properly applicable to the night only, (being called among our 
Teutonic anceſtors wacht or wada®) and it begins at the time 
when ward ends, and ends when that begins; for, by the ſtatute 
of Wincheſter, in walled towns the gates ſhall be cloſed from 
ſunſetting to ſunriſing, and watch ſhall be kept in every borough 
town, eſpecially in the ſummer ſeaſon, to apprehend all rogues, 
vagabonds, and night-walkers, and make them give an account 
of themſelves. The conſtable may appoint watchmen at his diſ- 
cretion, regulated by the cuſtom of the place ; and theſe, being 
his deputies, have for the time being the rb of their prin - 
cipal. But, with regard to the infinite number of other minute 
duties, that are laid upon conſtables by a diverfity of ſtatutes, I 
muſt again refer to Mr Lambard and Dr Burn; in whoſe compi- 
lations may be alſo ſeen, 'what duties belong to the conſtable or 
tything-man indifferently, and what to the conſtable only : for 
the conſtable may do whatever the tything-man may; but it does 


not hold e canverſo ;. for the tithing-man. has not an equal power 
with the conſtable. 


LD v. v E are next to an the 8 of the Fre 
Every pariſh is bound of common right to keep the high roads, 
that go through it, in good and ſufficient repair; unleſs by reaſon 
of the tenure of lands, or otherwiſe, this care is conſigned to 
+ ſome particular private perſon. From this burthen no man was 
exempt by our antient laws, whatever other immunities he might 
enjoy : this being 8 of the trinoda neceſſitas, to which every 


4 Dalt. juſt. c. 104. | vocant. Capitular. Hudovie Pii. ee N 
. Ane et 5 gas wg, A. D. 815. | 


4s. 19. ih. 2 \man's' _ 
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man's eſtate was ſubject; viz. expeditio contra boſtem, arcium 
conſtructio, et pontium reparatio : for, though. the reparation of 
bridges only 3 is expreſſed, yet that of roads alſo muſt be under- 
food; as in the Roman law, ad inſtructiones reparatieneſque itine. 
rum et pontrum, nullum genus hominum, nulliuſque dignitatis ac ve- 
nerationis meritis, ceſſare oportet *. And indeed now, for the moſt = 
part, the care of the roads only ſeems to be left to pariſhes; that 
of bridges being in great meaſure devolved upon the county at 
large, by ſtatute 22 Hen. VIII. c. 5. If the pariſh neglected theſe 
repairs, they might formerly, as they may ſtill, be indicted for 
ſuch their neglect : but it was not then incumbent on any parti- 
eular officer to call the pariſh together, and ſet them upon this 
work; for which reaſon by the ſtatute 2 & 3 Ph. & M. c. 8. 
e af the hi dhe were ordered to be. ON in _ 
e r . | . ; 
Tuns 1 ſar yors were originally, a "IP to the ſtatute of 
- Philip and Mary, to be appointed by the conſtable and church-. 
wardens of the. pariſh; but now) they are conſtituted by two 
neighbouring juſtices, out of ſuch ſubſtantial inhabitants as have 
either 10 J. per annum of their own, or rent go a Fwy -or are 
worth PIT Os J 
„ Te 
Tu II office and duty cotifiſta in putting in execution a va- 
riety of ſtatutes for the repairs of the highways; that is, of ways: 
leading from one town to another: by which it is enacted, 
I. That they may remove all annoyances in the highways, or give 
notice to the owner to remove them; who is liable to penalties 
on noncompliance. 2. They are to call together all. the inhabi- 
tants of the pariſh, fax days in every year, to labour in repairing 
the highways; 3 all perſons Wen draughts, or occupying lands, 


0 1.74.4. 
This office, Mr Dalton ( juſt. cap. 900 


ſays, exactly anſwers that of the curatores 


viarum of the Romans: : but, I ſhould gueſs 
| that theirs was an office of rather more dig- | 
nity and authority than ours, not only from 


de aac Fo 


mending the Roman ways with thoſe of our 
country pariſhes ; but alſo becauſe one Ther: 


mus, who was.the curator of the Flaminian 


way, was candidate for the conſalſhip with 
Julius Caeſar. (Cic. ad Aitic. l. 1.cop.1.) © 


being 


Py ! 


being obliged to ſend a team for every draught, and for every 50/7. 1 
a year, which they keep or occupy; and all other perſons to k 
work or find a labourer. The work muſt be completed before 5 
harveſt; as well for providing a good road for carrying in the Ly 
corn, as alſo becauſe all hands are then ſuppoſed to be employed 
in harveſt work. And every cartway muſt be made eight feet on: 2 
wide at the leaſt *; and may be increaſed by the quarter ſeſſions | =_ 
to the breadth of four and twenty feet. 3. The ſurveyors may CE: _.._ 
lay out their own money in purchaſing materials for repairs, where I wg 1 
there is not ſufficient within the pariſh, and ſhall be reimburſed 3 = 
by a rate, to be allowed at a ſpecial ſeſſions. 4. In caſe the per- i. - 
ſonal labour of the pariſh be not ſufficient, the ſurveyors, with -. 
the conſent of the quarter ſeſſions, may levy a rate (not exceed- „ 
ing 6 d. in the pound) on the pariſh, in aid of the perſonal duty; =” * 


for the due application of which they are to account upon oath. 
As for turnpikes, which are now univerſally introduced in aid of 
ſuch rates, and the law relating to them, theſe depend entirely 
on the particular powers granted in the ſeveral road acts, and 
therefore have nothin 'S to do with this ponies of general law. 


1 


| vI. 1 PROCEED EY laſtly, to confder the overſcers _— 1 
; of the 1 coat ; their OT appointment, and duty. | N | 


A: 


Tur poor of England, til dhe ume cf Henry VIII, ſubfiſted Barns Hoot: Bur 
entirely upon private benevolence, and the charity or welldiſpoſed Lee ER. 
chriſtians.” For, though it appears by the mirrour *, that by the 
common law the poor were to be « ſuſtained by parſons, rectors 
«of the church, and the pariſhioners ; ſo that none of them dye 1 
« for default of ſuſtenance; and though by the ſtatutes 12 Ric. II. 
| c. 7. and 19 Hen. VII. c. 12. the poor are directed to be ſuſtained 
in the cities or towns wherein they were born, or ſuch wherein 
they had dwelt for three years (which ſeem to be the firſt rudi- 
ments of pariſh ſetflements) y*t till the ſtatute 271 Hen,Y III. c. 26. 
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To 1 This, by the lod of the twelve tables breadth Was directed to 1 ſixteen feet. 
at Rome, was the ſtandard for roads that EA 8. 3.8, 
were ſtraight; but, in winding ways, the * c.1. F. z. 


— — 


- 2 
22 4 9 3 
% m_ 
X ag 
0 * — 


2 


[JN 4 


48 6 — _ - # ah 2 — 1 * OH ls 
. — ut by 4 Fs. * 
+F — 4 : 2 — | - FROM | _ 


ä 


q Cn 
N — * — OO} "> EY OS F ä ou 72 : 
2 „ . 1 2 A i . 2 4 - . — 881 , 
1 * n . r * nes, 7 NS 44 er nad Kt 2 r . 27 
> „„ TOES n 3 e „ 1 = PR" EIS 
. 3 a nid SST tcp Le, N ES hart 2 IE TT.. RE nd 
Be Ins i e , r . OS CET ” = 
e Nan * 9 nnn * 7 x4 / * a Wo” 5 8 « n — . Py — 
To 2 2 8:4 L A Se Pas ; <7 -— V * EI K * 4 * —— . - 
„ * 99 9 * — L, N : 4 r p 4 N. — - - A a 
5 n Foe 8 b FX.*? RS 2 4 a» * # 7nd * 5 * 2 
a x . . s l 7 
. F 
6 4 a 


r 


* 
be] 
.5 23 
1 
+} 
' > 
„ 
38 
8 
. 
. 
N 5 
4 
» 
# 


<— SOLES 
Ct 2 ARS 


e 
— it GS ny? M3” Hh 
MO, OS N 
ts FP PR n 4 EIT * * 
R 


- | 
* * N nr 
N 4 ST, 5, No N 

"4 Wes! ' $a." deft Y 

LCN 9 9 

. q \ — 

* ! * * 4 * 

$7 1 8 N 
1 * "7 l * 
ws 

{A 3 

” 

4 x 
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I find no compulſory method chalked out for this purpoſe : be 
the poor ſeem to have been left to ſuch relief as the humanity 


\ of their neighbours would afford them. The monaſteries were, 


in particular, their principal reſource ; ; and, among other bad 
effects which attended the monaſtic inſtitutions, it was not per- 
haps one of the leaſt (though frequently eſteemed quite other- 
wiſe) that they fupported and fed a very numerous and very idle 
oor, whoſe ſuſtenance depended upon what was daily diſtri- 
buted in alms at the gates of the religious houſes. But, upon 


the total diſſolution of. theſe, the inconvenience of thus encou- 


raging the popr in habits of indolence and beggary was quickly 
felt e the kingdom: and abundance of ſtatutes were 
made in the reign of king Henry the eighth, for providing for 
the poor and impotent ; which, the preambles to ſome of them 
recite, had of late years ftrangel ly increaſed. Theſe poor were 


principally of two forts: ſick and impotent, and therefore unable 


to work ; idle-and ſturdy, and therefore able, but not willing, to 


exerciſe any honeſt employment. To provide in ſome meaſure 
for both of theſe, in and about the metro polis, his fon Edward 


the ſixth founded three royal hoſpitals ; Chris, and St. Thomas's, 
for the relief of the impotent through infancy or ſickneſs; and 
Bridewell for the puniſhment and employment of the vigorous 
and idle. But theſe were far from being ſufficient for the care of 
the poor throughout the kingdom at large; and therefore, after 


many other fruitleſs experiments, by ſtatute 43 Eliz. c. 2. over- 


ſeers of the * were et in every pariſh. | 
By virtue of "A ſtatute laſt nas. theſe —— are to 
be nominated yearly in Eaſter-week, or within one month after, 
by two juſtices dwelling near the pariſh. They muſt be ſubſtan- 
tial houſcholders, and ſo dee to be in the appointment of 
the juſtices". 15 eee ee 


Fu x IR office and duty, according to the ſame ſtatute, are 


principally theſe: firſt, to raiſe competent ſums for the neceſſary 


1 2 Lord Raym. 1394+ | ep 
« | relie 


| zelief. of the poor, impotent, old, blind, and ſuch other. being 
poor and not able to work: and, ſecondly, to provide work for 
ſuch as are able, and cannot otherwiſe get employment : but this 
latter part of their duty, which, according to the wiſe regula- 
tions of that ſalutary ſtatute, ſhould go hand in hand with the 
other, is now moſt ſhamefully neglected. However, for theſe. 
joint purpoſes, they are empowered to make and levy rates upon 
the ſeveral inhabitants of the pariſh, by the ſame act of parlia- 
ment ; which has been farther explained and enforced by ſeveral. 
e ſtatutes. | 
Tn xz two great objedts of this ſtatute "wk to have. been,, 
1. To relieve the impotent poor, and them only. 2. To find 
employment for ſuch as are able to work : and this principally by 
providing ſtocks to be worked up at home, which perhaps might 
be more beneficial than accumulating all the poor in one common: 
work-houſe ; a practice which tends to deſtroy all domeſtic con- 
nexions (the only felicity of the honeſt and induſtrious labourer): 
and to put the ſober and diligent upon a level, in point of their 
earnings, with thoſe who. are diflolute and idle. Whereas, if none: 
were to be relieved but thoſe who are incapable to get their livings,, 
and that in proportion to their incapacity ; if no children wefe- 
to be removed from their parents, but ſuch as are brought up in: 
rags and idleneſs; and if every poor man. and his family were 
employed whenever they requeſted it, and were allowed the whole 
profits of their labour ;-#-a ſpirit of chearful induſtry would ſoon. 
. diffuſe itſelf through: every. cottage ; work would become eaſy 
and habitual, when abſolutely neceſſary to their daily ſubſiſtence; 
and the moſt indigent peaſant would go through his taſk without 
a murmur,. if aſſured that he and his children (when. inca-- 
pable of work through infancy, age, or infirmity) would then, 
and then only, be intitled to ſupport from his opulent wh, ap 


Tu 1s appears to have been the plan of the ſtatute of queen: 
Elizabeth; in which. the only defect was confining the manage-- 
ment of the poor to ſmall, — Gdiitricts. which are fre- 


_quently/ 


r 
_ 


» END 


able or unwilling to work; and thoſe places of ſettlement being 


by authorizing the ſubdiviſion of pariſhes ; has greatly increaſed 


| ſuits between contending neighbourhoods, concerning thoſe ſettle- 
ments and removals. By the ſtatute 13 & 14 Car. II. c. 12. a le- 
gal ſettlement was declared to be gained by birth, inhabitancy, 


all intruders were made removeable from any pariſh by two juſ- 


circumſtances of notoriety to be equivalent to ſuch notice given; 


quiring a. new ſettlement by any len gth of reſidence whatever, 


a0 The 1170 5 Boox I. 
quently incapable of furniſhing proper work, or providing an able 
director. However, the laborious poor were then at liberty te 


ſeek employment wherever it was to be had; none being obliged 
to reſide in the places of their ſettlement, but ſuch as were un- 


only ſuch where Gay were born, or had made their abode, ori- 
ginally for three years v, and 8 Ny the caſe of vagabonds) 
for one ** only ©. 

ArTzR the en, a very different a Was adopted; 
which has rendered the employment of the poor more difficult, 


their number, by confining them all to their reſpective diſtricts; 
has given birth to the intricacy of our poor-laws, by multiplying 
and rendering more eaſy the methods of gaining ſettlements ; 
and, in conſequence, has created an infinity of expenſive law- 


apprenticeſhip, or ſervice for forty days; within which period 


tices of the peace, unleſs they ſettled in a tenement of the an- 
nual value of 104. The frauds, naturally conſequent upon this 
proviſion, which gave a ſettlement by,ſo ſhort a refidence, produ- 
ced the ſtatute 1 Jac. II. e. 17. which directed notice in writing to 
be delivered to the pariſh officers, before a ſettlement could be 
gained by ſuch reſidence. Subſequent. proviſions allowed other 


and thoſe .circumſtances have from time to time been altered, 
enlarged, or reſtrained, whenever the experience of new incon- 

veniences, axiſing daily from new regulations, ſuggeſted the ne- 
ceflity of a remedy. And the doctrine of certificates was invented, 
by way of counterpoiſe, to reſtrain a man and his family from ac-. 


unleſs in two particular excepted caſes; ; which makes pariſhes _y 


f m Stat. 19 Hen. VII. e. 12. 1 Edw. VI. Stat. — N 
0.3. 3 Edw. VI. c. 16. 14 Eliz. c. 5. 5 TORN cautious 


"uy 
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cautious of giving ſuch certificates, and of courſe confines the poor 


of: PxRSONS — 


at home, where frequently no adequate employment can be had. 


Tu E law of ſettlements may be therefore now reduced to the 


following general heads; or, a ſettlement in a pariſh may be ac- 


quired, 1. By birth; which is always prima facie the place of 


ſettlement, until ſome other can be ſhewn*. This is alſo always 
the place of ſettlement of a baſtard child; for a baſtard, having in 


the eye of the law no. father, cannot be referred to his ſettle- 
ment, as other children-may?. But, in legitimate children, though 


the place of birth be prima facie the ſettlement, yet it is not con- 
cluſively ſo; for there are, 2. Settlements by parentage, being, 
the ſettlement of one's father or mother: all children being 


really ſettled in the pariſh: where their parents are ſettled, . until 


they get a new ſettlement for themſelves 2. A new ſettlement 
may be acquired ſeveral ways; as, 3. By marriage. Fer a wo- 


man, marrying a man that is ſettled in another pariſh, changes: 


her own: the law not permitting the ſeparation of huſband and 
wife r. But if the man be a foreigner, and has no ſettlement; her's 


is ſuſpended during his life, if he be able to maintain her; but P Po eee. 


after his death ſhe may return again to her old ſettlement *. The. 
other methods of acquiring ſettlements in any pariſh are all re- 
ducible to this one, of forty days reſidence therein : but this: 
' forty days reſidence (which is conſtrued to be lodging or lying. 
there) muſt not be by fraud, or ſtealth, or in any clandeſtine 


manner; but accompanied with one or other of the following 


concomitant circumſtances. The next method therefore of gains 
ing a ſettlement, is, 4. By forty days reſidence, and notice. For. 
if a ſtranger comes into a pariſh, and delivers notice in writing. 


of his place of abode, and number of his family, to one of the 
| overſcers (Which muſt be read in the church and regiſtered) and 


reſides there unmoleſted for forty days after. ſuch notice, he is 
r ſettled ade For the law preſumes that ſuch-a one 


0 1Lord Raym. 567. 5 © Foley. 249. 
Þ Salk. 427. # * Stat. I 3:& 14 Car, 1 c. 12. hee. I II. . 
4 Salk. 528. 2 Lord Raym, 1473. LR c. 17. — M. c. 11. 


TE a 


— 


8 The RIGHTS t 


at the time of notice is not likely to become eehte elſe he 
would not venture to give it; or that, in ſuch caſe, the pariſh 


would take care to remove him. But there are alſo other eircum- 


ſtances equivalent to ſuch notice: therefore, 5. Renting for. a 


year a tenement of the yearly value of ten pounds, and reſiding 
forty days in the pariſh, gains a ſettlement without notice“; upon 
the principle of having ſubſtance enou gh to gain credit for ſuch 
a houſe. 6. Being charged. to and paying the public taxes and 


levies of the pariſh; and, 7. Executing any public er office 
for a whole year in the pariſh, as churchwarden, &c; are both of 
them equivalent to notice, and gain a ſettlement”, when coupled 
with a reſi 22 of forty days. 8. Being hired for a year, when 


unmarried, and ſerving a year in the ſame ſervice ; and 9. Being 


bound an apprentice for ſeven years; give the ſervant and appren- 
tice a ſettlement, without notice“, in that place wherein they ſerve 
the laſt forty days, This is meant to encourage application to 
trades, and going out to reputable ſervices. 10. Laſtly, the having 


an eſtate of one's own, and reſiding thereon forty days, ho--- 
ever ſmall the value may be, in caſe it be acquired by a& of law 
or of a third perſon, as by deſcent, gift, deviſe, &c, is a ſufficient 
ſettlement”: but if a man acquire it by his own act, as by pur- 
chaſe, (in it's popular ſenſe, in conſideration of money paid) then 
unleſs. the conſideration advanced, bona: fide, be 3o/. it is no 
ſettlement for any longer time, than the perſon ſhall inhabit 
thereon. He is in no caſe, removeable from his own property; 


but he ſhall not, by any trifling or fraudulent purchaſe of his own, 
an a permanent and laſting ſettlement. e 


. 


AL L . perſons, not "2 ſettled, may be removed to cheir own 
pariſhes, on complaint of the overſeers, by two juſtices of the 


peace, if they ſhall adjudge them likely to become chargeable to 


the pariſh, into which they have intruded: unleſs they are in a 
* of getting a legal ee as by . hired : a e of _ 


* stat. 13K 14 Car. II. c. 12. C. 10. and 31 Geo. II. C. 
Stat. 3 & 4 W. & M. c. 11. iP Y Salk. 524. : 
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101. per annum, or living in an annual ſervice; for then they are 
not removeable *. And in all other caſes, if the pariſh to which 
= they belong, will grant them a certificate, acknowleging them 
to be their pariſhioners, they cannot be removed merely becauſe - 
- likely to become chargeable, but only when they become actually 


cChargeable . But ſuch certificated perſons can gain no ſettlement 


by any of the means above- mentioned; unleſs by renting a tene- 
ment of 10 J. per annum, or by ſerving an annual office in the 
pariſh, being legally placed therein: neither can an apprentice 
or ſervant to ſuch certificated perſon gain a ſettlement by ſuch 
their ſervice*® . 


Tx ESE are the ern Beads of the laws releling to the poor, 
which, by the reſolutions of the courts of juſtice thereon within 
a century paſt, are branched into a great variety. And yet, not- 
| withſtanding the pains: that has been taken about them, they ſtill 
remain very imperſe@, and inadequate to' the purpoſes they are 
_ deſigned for : a fate, that has generally attended moſt of our 
ſtatute laws, where they have not the foundation of the common 


: law to build on. When the ſhires, the hundreds, and the tith- 
ings, were kept in the ſame admirable order that they were diſ- 


poſed in by the great Alfred, there were no petſons idle, conſe- 
quently none but the impotent that needed relief: and the ſta- 
tute of 43 Eliz. ſeems entirely founded on the ſame principle. 
But when this excellent ſcheme was neglected and departed from, 
we cannot but obſerve with concern, what miſerable ſhifts and 
lame expegients have from time to time been adopted, in order to 
patch up the flaws occaſioned by this neglect. There is not a 
more neceſſary or more certain maxim in the frame and conſtitu- 
tion of ſociety, than that every individual muſt contribute his 
ſhare, in order to the well-being of the community: and ſurely 
they muſt he very deficient in fund. policy, who ſuffer one half 
of a pariſh to continue idle, diſſolute, and unemployed ; and then 
form viſionary ſchemes, and at length are amazed to find, that 
the induſtry of the other half i is not able to maintain the ene: 
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or THz PEOPLE, VA X TAI ALIENS, 


o 


DENIZENS, oz NATIVES. 


AVING, e eight preoeding chapters, treated of per- 
ſons as they ſtand in the public relations of magiſtrates, I 
now proceed to conſider ſuch perſons as fall under the denomina- 


es, treated of in the laſt chapter, are included. 

'Tnx firſt and moſt obvious diviſion of the people is into 
ina and natural-born ſubjects. Natural-born ſubjects are ſuch 
as are born within the dominions of the crown of England, 
is, EY | moe, or as it is generally called, the Allegiance 


of the as are born out Hegiance is 
en wilds: fabje& to the king, in return 


ich the king affords the ſubject. The thing 


itfelf, or ſubſtantial part of it, is founded in reaſon and the na- 


ture of government; the name and the form are derived to us 


rs. Under the feodal ſyftem, owner 
them in ſubjection to ſome ſuperior or lord, fi 


whom or whoſe anceſtors the tenant or vaſal had received them: 
there was a mutual truſt or confidence ſubſiſting between 
the lord and vaſal, that e vaſal in the 
enjoyment of the territory bo had granted him, and, on — 

e 
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other hand, that the vaſal ſhould be faithful to the lord and de- 
fend him againſt all his enemies. This obligation on the part of 


the vaſal was called his fide/ztas or fealty; and an oath of fealty 


was. required, by the feodal law, to be taken by all tenants to 


their landlord; which is couched in almoſt the ſame terms as our 


antient oath of allegiance*: except that in the uſual oath of fealty 


there was frequently a ſaving or exception of the faith due to a 
«ſuperior lord by name, under whom the landlord himſelf was 
perhaps only a tenant or vaſal. But when the acknowlegement 
was made to the abſolute ſuperior himſelf, who was vaſal to no 
man, it was no longer called the oath of fealty, but the oath of 
allegiance; ; and therein the tenant ſwore to bear faith to his ſo- 
vereign lord, in oppoſition to all men, without any ſaving or ex- 
ception: contra omnes homines fidelitatem fecit. Land held 
by this exalted ſpecies of fealty was called feudum ligium, a liege 
fee; the vaſals. homines ligii, or liege men; and the ſovereign their 
dominus hgius, or liege lord. And when ſovereign princes did 
homage to each other, for lands held under their reſpective ſo- 
vereignties, a diſtinction was always made between ſimple homage, 
which was only an acknowlegement of tenure®©; and liege homage, 
which included the fealty before-mentioned, nd the ſervices con- 
ſequent upon it. Thus when Edward III, in 1329, did homage 
to Philip VI of France, for his ducal dominions on that conti- 
nent, it was warmly diſputed of what ſpecies the homage was to 
be, whether liege or /mple homage. With us in England, it 
becoming a ſettled principle of tenure, that all lands in the king- 
dom are holden of the king as their ſovereign and lord paramount, 
no oath but that of fealty could ever be taken to inferior lords, 


and the oath of allegiance was neceſſarily confined to the perſon 


of the king alone. By an eaſy analogy the term of allegiance was 
ſoon brought to ſignify all other engagements, which are due 
from ſubje&s to their prince, as well as thoſe duties which were 
ſimply and merely territorial. And the oath of allegiance, as ad- 
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ed for upwards of fix hundred years*, contained a promiſe 
« to be true and faithful to the king and his heirs, and truth and 
ee faith to bear of life and limb and terrene honour, and not to 
« know or hear of any ill or damage intended him, without de- 
4 fending him therefrom.” Upon which fir Matthew Hale makes 
this remark; that it was ſhort and plain, not entangled with Jong 
or intricate clauſes or declarations, and yet is comprehenfive of 
the whole duty from the ſubject to his ſovereign. But, at the re- 
volution, the terms of this oath being thought perhaps to favour 
too much the notion of non-reſiſtance, the preſent form was in- 
traduced by the convention parliament, which is more general 
and indeterminate than the former; the ſubject only promiſing 
« that he will be faithful and bear true allegiance to the king,” 
without mentioning © his heirs,” or ſpecifying in the leaſt wherein 
that allegiance conſiſts. The oath of ſupremacy is principally 
calculated as a renuntiation of the pope's pretended authority: 

and the oath of abjuration, introduced in the reign of king Wil- 
liam*, very amply ſupplies the looſe and general texture &* the 
oath of allegiance ; it recognizing the right of his majeſty, de- 
_ rived under the act of ſettlement ; engaging to. ſupport him to 
the utmoſt of the juror's power; promiſing to diſcloſe all traite- 
rous conſpiracies againſt him; and expreſſly renouncing any claim 
of the pretender, by name, in as clear and explicit terms as the 
Engliſh language can furniſh. This oath muſt be taken by all 
perſons in any office, truſt, or employment; and may be tendered 
by two juſtices of the peace to any perſon, whom they ſhall ſuſ- 
pect of difaffeftion *. But the oath of allegiance may be tender- 
edi to all perſons above the age of twelve years, whether natives, 
denizens, or aliens, either in the court-leet of the mnar, or in 
the . s tourn, which i is the unrl. of the * = 


Bu r beſides what REY en r Aha. law alſo holds 
| that there is an implied, original, and virtual gs owing 


* Mirror. ng 35. Fleta. 3. 16. Brit- | © Stat. 1j. III. c. 6. 
ton. c. 29. 7 Rep. Calvin's caſe, 6. Stat. 1 Geb. I. c. 1I2. 
| 1 Hal. P. C. 63. 5 | ny 3 2 Inſt. 121, 1 Hal. P. C. 64. 
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from every ſubject to his ſovereign, antecedently to any expreſs 
promile ; ; and although the ſubje& never ſwore any faith or alle- 
giance in form. For as the king, by the very deſcent of the 
crown, is fully inveſted with all the rights and bound to all the 
duties of ſovereignty, before his coronation ; ſo the ſubje& is 
bound to his prince by an intrinſic allegiance, before the ſuper- 
induction of thoſe outward bonds of oath, homage, and fealty; 
which were only inſtituted to remind the ſubject of this his pre- 
vious duty, and for the better ſecuring it's performance *, The 
formal profeſſion therefore, or oath+ of ſubjection, is nothing 
more than a declaration in words of what was before implied in 
G law. Which occaſions fir Edward Coke very juſtly to obſerve }, 
that all ſubjects are equally bounden to their allegiance, as if 
« they had taken the oath ; becauſe it is written by the finger of 
the law in their hearts, and the taking of the corporal oath is. 
but an outward declaration of the ſame.” The ſanction of an 
oath, it is true, in caſe of violation of duty, makes the guilt ſtill 
more accumulated, by ſuperadding perjury to treaſon ; but it 
does not encreaſe the civil obligation to loyalty; it only ſtrengthens 

the ae tie by uniting it with that of rehgion. 

ef l n ; 

ALLE GIANCE, both expreſs an implied, is however diſ- 
tinguiſhed by the law into two ſorts or ſpecies, the one natural, 
the other local ; the former being alſo perpetual, the latter tem- 
porary. Natural allegiance is ſuch as is due from all men born 
within the king's dominions immediately upon their birth®. For, 
immediately upon their birth, they are under the king's protec- 
tion ; -at a time too, when (during their infancy) they are inca- 
pable of protecting themſelves. Natural allegiance is therefore a. 
debt of gratitude ; which cannot be forfeited, cancelled, or al- 
tered, by any change of time, place, or circumſtance; nor by any 

| thing but the united concurrence of the legiſlature n. An Engliſh- 
man who. removes to France, or to China, owes the ſame alle 
giance to the king of * there as at home, and won years 

« 1 Hal. „ 2p. 7. 
2 Inſt. 11. eien. 
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hence 


* which his 4 is connected to his natural prince. 
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hence as well as For it is a principle of univerſal law , 
that the en ee ſubject of one prince cannot by any act of 


his own, no, not by ſwearing allegiance to another, put off or 


_ diſcharge his natural allegiance to the former: for this natural 
allegiance was intrinſic, and primitive, and antecedent :to_ the 
other; and cannot be deveſted without the concurrent act of that 
prince to whom it was firſt due. Indeed the natural-born ſubje& 


of one prince, to whom he owes allegiance, may be entangled 
by ſubjecting himſelf abſolutely to another; but it is his own ac 
that brings him into theſe ſtraits and difficulties, of owing ſervice 
to two maſters; and it is unreaſonable that, by ſuch voluntary act 
of his own, he ſhould be able at pleaſure to unlooſe thoſe 2885 


v 


| A allegiance i is ſuch as is due from an alien, nd 


born, for ſo long time as he continues within the king's dominion | 
and protection? : and it ceaſes, the inſtant ſuch ſtranger transfers 
himſelf from this kingdom to another. Natural allegiance is there- 
fore perpetual, and local temporary only: and that for this rea- 
ſon, evidently founded upon the nature of government ; that al- 


legiance is a debt due from the ſubject, upon an implied contract 
with the prince, that ſo long as the one affords protection, ſo 
long the other will demean himſeif faithfully. As therefore the 

prince is always under a conſtant tie to protect his natural- born 
ſubjects, at all times and in all countries, for this reaſon their al- 
legiance due to him is equally univerſal and permanent. But, on 
the other hand, as the prince affords his protection to an alien, 


only during his reſidence in this realm, the allegiance of an alien 
is confined (in point of time) to the duration of ſuch his reſidence, 
and (in point of locality) to the dominions of the Britiſh empire. 
From which conſiderations fir Matthew Hale à deduces this con- 


ſequence, that, though there be an uſurper of the crown, yet it 
is treaſon for any ſubject, while the uſurper is in full poſſeſſion of 


the ſovereignty, to practice any thing againſt his crown and dig- 


1 Hal. P. C. 68. 5 1 1 Hal. P. C. 60. 
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nity: wherefore, although the true prince regain the ſovereignty, 
yet ſuch attempts againſt the uſurper (unleſs in defence or aid of 
the rightful king) have been afterwards puniſhed with death; 
becauſe of the e of that temporary allegiance, which was 
due to him as king % facto. And upon this footing, after Ed- 
ward IV recovered the crown, which had been long detained 
from his houſe by the line of Lancaſter, treaſons committed 
againſt Henry VI were capitally puniſhed, though Henry had 
been declared an n by e 


Tu Is ih of W or rather the allegiance itſelf, is 
held to be applicable not only to the political capacity of the king, 
or regal office, but to his natural perſon, and blood-royal : and 
for the miſapplication of their allegiance, viz. to the regal capa-- 
city or crown, excluſive of the perſon of. the. king, were the 
Spencers baniſhed in the reign of Edward II". And from hence 
aroſe that principle of perſonal attachment, and affectionate loy- 
alty, which induced. our forefathers (and,. if occaſion required,. 
would doubtleſs induce their ſons) to hazard all that was dear to- 
them, life, fortune, and family, in defence and Wen of their 
liege lend and nne. 


Tuns allegiance then, botli expreſs and implied; is this duty- 
of all the king's ſubjects, under the diſtinctions here laid down, 
of local and temporary, or univerſal and perpetual. Their rights. 
are alio diſtinguiſhable by the ſame criterions of time. and loca- 
lity; eee e ſubjects having a great variety of rights, which 
they acquire by being born within the king's ligeance, and can 
never forfeit by any diſtance of place or. time, but only by their 


own miſbehaviour: the explanation of which rights is the prin- 
cipal ſubject of the two firſt books of theſe commentaries. The 
fame is alſo in ſome degree the caſe of aliens; though their rights 
are much more circumſcribed, being acquired only by reſidence - 
here, and loſt whenever they remove. I ſhall however here en- 


deayout to chalk out ſome of the grincipal lines, whereby they 
| 1 Hal. P. C. 6. 


are.” 
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are diſtinguiſhed from natives, n to farther particulars 
when they come in courſe. | | 


AN Ig born may purchaſe lands, or other eſtates : but not 
for his own uſe ; for the king is thereupon entitled to them *. If 
an alien could. acquire a permanent property in lands, he muſt 
. owe an allegiance, equally permanent with that property, to the 
king of England; which would probably be 0 with 
that, which he owes to his own natural liege lord: beſides that 
thereby the nation might i in time be ſubject to foreign influence, 
and feel many other inconveniences. Wherefore by the civil law 
ſuch contracts were alſo made void: but the prince had no ſuch 
advantage of eſcheat thereby, as with us in England. Among 
other reaſons, which might be given for our conſtitution, it ſeems 
to be intended by way of puniſhment for the alien's preſumption, 
in attempting to acquire any landed. property.: for the vendor is 
not affected by it, he having reſigned his right, and received an 

equivalent in exchange. Yet an alien may acquire a property in 
goods, money, and other perſonal eſtate, or may hire a houſe for 
his habitation": for perſonal eſtate is of a tranſitory and moveable 
nature; and, beſides, this indulgence to ſtrangers is neceſſary for 
the advancement of trade. Aliens alſo may trade as freely as other 
people; only they are ſubject to certain higher duties at the cuſ- 
tom- houſe: and there are alſo ſame obſolete ſtatutes of HenryVIIL 
prohibiting alien artificers to work for themſelves in.this king- 
dom; but it is generally held they were virtually repealed by 
ſtatute 5Eliz. c. 7. Alſo an alien may bring an action concerning 
perſonal property, and may make a will, and diſpoſe of his per- 
ſonal eſtate” : not as it is in France, where the king at the 
death of an alien is entitled to all he is worth, by the Aroit d au- 
_ baine or jus albinatus*, unleſs he has a peculiar exemption. When 

I mention theſe rights of an alien, I muſt be underſtood of alien- 

friends only, or ſuch whoſe countries are. in peace wah ours; for 


hey 


0 Co. Litt. 2. : | * * 34. . 
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alien- enemies 1 no rights, no privileges, unleſs by the king 8 
ä favour, during the time of war. 


Wu EN I ay, that an alien is one who is born out of the king's 
dominions, or allegiance, this alſo muſt be underſtood with ſome 
reſtriftions. The common law indeed ſtood abſolutely fo; with 
only a very few exceptions : ſo that a particular act of parliament 
became neceſſary after the reſtoration ?, for the naturalization of 
children of his majeſty's Engliſh ſubjects, born in foreign coun- 
tries during the late troubles. And this maxim of the law pro- 
ceeded upon a general principle, that every man owes natural al- 
legiance where he is born, and cannot owe two ſuch allegiances, 
or ſerve two maſters, at once. Yet the children of the king's 
embaſſadors born abroad were always held to be natural ſubjects“: 

for as the father, though in a foreign country, owes not even a 
local allegiance to the prince to whom he is ſent ; ſo, with' re- 
gard to the ſon alſo, he was held (by a kind of poſthiminium) to 
be born under the king of England's allegiance, repreſented by his 
father, the embaſſador. To encourage alſo foreign commerce, it 
was enaQed by ſtatute 25 Edw. III. ſt. 27 that all children born 

abroad, provided 40th their parents were at the time of the birth 
in allegiance to the king, and the mother had paſſed the ſeas by 
her huſband's confent, might inherit as if born in England: and 
accordingly it hath been fo adjudged in behalf of merchants*. But 
by ſeveral more modern ſtatutes * theſe reſtrictions are ſtill farther 
taken off: ſo that all children, born out of the king's ligeance, 
whoſe fathers were natural-born ſubjects, are now natural-born 
ſubjects themſelves, to all intents and purpoſes, without any ex- 
.ception ; unleſs their faid fathers were attainted, or baniſhed be- 


yond ſea, for high treaſon; or were then in the ſervice of a prince 
at enmity with Great Britain. 


% 6, 
Mr 
f # 2 5 


Tas chil of aliens, born here in n are, n 
ſpeaking, we ene ſubjects, and entitled to all the privileges 
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I 3 8 BT of Ach. In which the conſtitution of France differs from ours.; 
. for there, by their jus albinatus, if a child be born of foreign 
ind it is an alien ©. 


% 


A DENIZEN is an alien born, but AY has obtained thc lb 
= natione regis letters patent to make him an (Engliſh ſubject: a high 
= 5 5 and incommunicable branch of the royal :prerogative*. A deni. 
=_ Zen is in a kind of middle ſtate between an alien, and natural- 
born ſubject, and partakes of both of them. He may take lands 
by purchaſe or deviſe, which an alien may not; but cannot take 
by inheritance © : for his parent, through whom he muſt claim, 
being an alien had no inheritable blood, and therefore could con- 
SE vey none to the ſon. And, upon a like defect of hereditary blood, 
the iſſue of a denizen, born 4efore denization, cannot inherit to 
him; but his iſſue born after, may. A denizen is not excuſed 
frotn paying the alien's duty, and ſome other mercantile burthens. 
And no denizen can be of the privy council, or either houſe of 
parliament, or have any office of i civil or military, or be 
n of my gout from the crown“. 


= 5 | Nav URALIZATION cannot be performed but by a& of 
3 Parliament: for by this an alien is put in exactly the ſame ſtate 
= '-  aS if he had been born in the king's ligeance; except only that 
_—_ * he is incapable, as well as a denizen, of being a member of the 


privy council, or parliament, &c . No bill for naturalization can 

be received in either houſe of parliament, without ſuch diſabling 

clauſe in it*. Neither can any perſon be naturalized or reſtored 

in blood, unleſs he hath received the ſacrament of the Lord's ſup- 
per within one month before the bringing in of the bill; and 

unleſs he alſo takes the oaths of allegiance and ey as. in the 

* of the parliament”. 


e lenk. 1 cites treaſure franfois, 312. * Stat. 12 W. III. c. 2. 
47 Rep. Calvin's caſe. 25. 1 Thid. 
© 11 Rep. 67. e * Stat. 1 Geo. I. c. 4. 
1 Co. Litt. 8. Vaugh. 285. Tis 2 Stat. 7 Jac. I. e. 2. 
8 Stat, 22 Hen. VIII. c. 8. | 
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THESE are the principal diſtinctions between aliens, denizens, 
and natives: diſtinctions, which endeavors have been frequently 
| uſed fince the commencement of this century to lay almoſt totally 
aſide, by one general naturalization-a for all foreign proteſtants. 
An attempt which: was once carried into execution by the ſtatute 
7 Ann. c. 5. but this, after three years experience of it, was re- 
pealed by the ſtatute 10 Ann. c, 5. except one clauſe, which was 
juſt now mentioned, for naturalizing the children of Engliſh pa- 
rents born abroad. However, every foreign ſeaman who in time 
of war ſerves two years on board an Engliſh ſhip is zp/o facto na- 
turalized*; and all foreign proteſtants, and Jews, upon their reſi- 
ding ſeven years in any of the American colonies, without being 
abſent- above two months at a time, are upon taking the oaths 
naturalized to all intents and purpoſes, as if they had been born 
in this kingdom.” ; and therefore are admiſſible to all ſuch: privi- 
leges, and no acbass; as proteſtants or Jews born i in this kingdom 
are entitled to. What thoſe privileges are *, was the ſubject of 
very high debates about the time of the famous Jew-bill*; which 
enabled all Jews to prefer bills of naturalization: in parliament, 
without receiving the ſacrament, as ordained; by ſtatute 7 Jac. I. 
It is not my intention to revive this controverſy again; for the 


act lived only a few months, and was then repeated vin! "therefore 
peace be now to it's manes. 


. Stat. 1 3 Geo. II. N = till their baniſhment in 8 Edw. I. may be 
Stat, 1300. II. e. 7. 20 Geo. II. c. 24. found in Molloy de jure maritimo, b. 3. c. 6. 
2 Geo. III. c. 25. ? Stat, 26 Geo. II. c. 26, 

A pretty accurate account of the — 4 Stat. 27 Geo. II. c. 1. 
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CHAPTER THE ELEVENTH. 


* 


HE people, whether aliens, denizens, or natural-born ſub- 
jects, are diviſible' into two kinds ; the clergy and laity : 2 

the clergy, comprehending all perſons in holy orders, and in ec- 
clefiaſtical offices, will be the ſubject of the following chapter. | 


o 


* 


. ,. Tus venerable body of men, being ſeparate and ſet apart 
7 1. from the reſt of the people, in order to attend the more cloſely 
to the ſervice of almighty God, have thereupon large privileges 
allowed them by our municipal laws: and had formerly much 
greater, which were abridged at the time of the reformation, on 
account of the ill uſe which the popiſh clergy had endeavoured 

to make of them. For, the laws having exempted them from 
almoſt every perſonal duty, they attempted a total exemption from 

every ſecular tie. But it is obſerved by ſir Edward Coke“, that, as 

the overflowing of waters doth many times make the river to loſe 

it's proper chanel, ſo in times paſt ecclefiaſtical perſons, ſeekin g to 

extend their liberties beyond their true bounds, either loſt or enjoy- 

ed not thoſe which of right belonged to them. The perſonal ex- 
emptions do indeed for the moſt part continue. A clergyman can- 

not be compelled to ſerve on a jury, nor to appear at a court-leet 

or view of frank pledge; which almoſt every other perſon is obliged 

to do“: but, if a layman is ſummened on a jury, and before the 


2 Inſt. 4. 12 en F. N. B. 160. 2 Inſt. 4. 
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trial takes orders, he ſhall notwithſtanding appear and be ſworn*. 
Neither can he be choſen to any temporal office; as bailiff, reeve, 
conſtable, or the like: in regard of his own continual attendance 
on the ſacred function. During his attendance on divine ſervice 
he is privileged from arreſts in civil ſuits*. In caſes alſo of felony, 
a clerk: in orders ſhall have the benefit of his clergy, without 


being branded in-the hand ; and may likewiſe have it more than 
once: in both which particulars he is diſtinguiſhed from a lay- 


man *, But as they have their privileges, ſo alſo they have their 


diſabilities, on account of their ſpiritual avocations. Clergymen, 


we have ſeen®, are incapable of ſitting in the houſe of commons: 


and by Ratute 21 Hen. VIII. c. 13. are not allowed to take any 
lands or tenements to farm, upon pain of 107. Per month, and 
total avoidance of the leaſe; nor ſhall engage in any manner of 
trade, nor ſell any. merchandize, under forfeiture of the treble 
value. Which prohibition. is conſonant to the canon law. 


3 v the frame and conſtitution of eccleſiaſtical polity there are 
divers ranks and degrees: which I ſhall conſider in their reſpec- 
tive order, merely as they are taken notice of by the ſecular laws 
of England ; without intermeddling with the canons and conſti- 


tutions, by which they have bound themſelves. And under each 
diviſion I ſhall conſider, 1. The method of their appointment; 
2. Their rights and duties; and 3. The manner wherein their 


character or office may ceaſe. 


I. AN arch-biſhop or biſhop i is cleted by the 1 of b Lo th Feat cy at 
cathedral church, by virtue of a licence from the crown. Elec- — 


Hp. 2 7 WY 


tion was, in very early times, the uſual mode of elevation to the 
epiſcopal chair throughout all chriſtendom; and this was pro- 


miſcuouſly performed by the laity as well as the clergy *: till at * , 7 1 
en it becoming tumultuous, the * and ny fovereigns ; „ A 2 35 
89 2 
1 190. : | 1 Edw. VI. c. 12. | - Z . 2 ALL 
4 Finch, L. 88. | \ 1 4G page 169. : SAC £ £ he DO 
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YH | _ The RIGHTS Book L 
© 7 a of the reſpectiue kingdoms of Europe tach the election in "I 
=_ - - 4 degree into their own-hands; by reſerving to themſelves the right 
a . 1 confirming theſe elections, and of granting inveſtiturẽ of the 
2 2 La wp ralties, which mou began almoſt univerſally. to be annexed 
- ” to this ſpiritual:dignity ; veithout-which. confirmation and/ inyeſti- 8 


W . ture, the elected biſhop cod neither be conſecrated; nori receive 

, * 2. any ſecular profits! Thislrigtit was acknowleged in the emperor 

a ok 1 5 e, Charlemagne, A. Dy773, by-pope- Hadrian I, and the council of 

Page ene, 7, cran', and univerfilly exerdiſec by-other chriſtian priners: but 
Ae, mee, police bf theme Rother de me kme began by degrees 

om: 2 to exclude the laity from any ſhare in theſę elections, and to con- 


+ Af 3 wholly. to the clergy, which. at length was completely 
ern Flew effected; the mere form. of election appearing to the people to be 
Fr 4 4A. A 2 a thing of little conſequence, while the crown was in poſſeſſion of 
72 24. au abſolute negative, which was almoſt equivalent to la direct right 

of nomination. Hence the right of appointing to- biſhopricks. 
ꝝs ſaid to have been in the crown of England * (as well as other 


kingdoms in Europe) even in the Saxon times, becauſe the rights 
of. confirmation and inveſtiture were in effect (though not in 
form) a right of complete donation. But when, by length of 
time, the cuſtom of making elections by the clergy only TR 
eſtabliſhed; the popes began to except to the uſual: method of 
granting theſe inveſtitures, which was per annulum et baculum, ry 
the-prince's delivering to the prelate a ring, and a paſtoral ſtaff or. 
cCroſier; pretending, that this was an encroachment on the church's, 
authority, and an attempt by theſe ſymbols to confer a ſpiritual 
Jjuriſdiction: and pepe. Gregory VII, towards the cloſe: of the 
eleventh century, publiſhed a bulle of excommunication againſt 
all princes who ſhould dare to confer inveſtitures, and all prelates 
vrho ſhould venture to receive them. This was a bold ſtep to- 
Wards eeQing kanne then 55 by the Roman e os ren- 


e N ein ein ; 1 
in -— 5 | 

„ D Decret. 1. diſt. 63. c. 22. my 3 per annulum et 3 regis curia pro 
. & Palm. 28. &« ſua complacentia conferebat.”” Penes clericos 


1 % Nulla electio CG ls ns et monachos fuit electio, ſed electum a rege po/- 
4 tn erat mere. libera et canonica; ſed tulabant. Selden. Jan. Angl. I. 1. & 39. 
denne dignitates tam, epiſeagorum, quam ad- Perret. 2. cauſe 16. gu. 7. c. ia E13. 
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dering the clergy: intirely independent of the civil: ahchotity': and 

long und eager were the conteſts occaſioned by this diſpute. But 

at length when the emperor Henry V agreed to remove all ſuſpi- 

cion of encroachment on the ſpiritual character, by conferring in- 

veſtitures for the future per. ſceptrum and not per annulum et bacu- 

lun; And 'when the kings of England and France conſented alſo 

to alter the form in their kin gdoms, and receive only homage 

from tlie biſhops for their temporalties, inſtead of inveſting them l 
by the ring and croſier; the court of Rome found it . to 

bene "ry for x a while it's other pretenſions“. 


TI. 85 donbelſion Was ned from king dr the firſt in n { n He” Gove _—_ 
| England, by means of that obſtinate and arrogant prelate, arch- . 2 ret 17 
biſhop Anſelm : but king John (about a century afterwards.) . fore 4. 2 
in order to obtain the 8 of the pope againſt his e ai Ke. 336. 
tented. barons, was prevailed upon to give up by a charter, to all:. 2 E 
the monaſteries and (cathedrals in the kingdom, the free right See. K., n. 
of electing their prelates, whether abbots or biſhops : reſerving a_ie. a 
only to the crown the cuſtody of the temporalties during the Aunt 246 
VACANCY 3- the form of granting a licence to elect, (which is the 
original of our conge d efire ) on Tefuſal whereof the electors 
might proceed without it; and the right of approbation after- 
wards, which was not to be denied without a reaſonable and. 
lawful-cauſe?. This grant was expreſily recognized and confirmed: 
in king John's nagna carta 97 and was TR eſtabliſhed bi too: 
25 Edw. III. ul 8 * 
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Bu T by ſtatitte 2 5 Hen. vil. c. 20. che antient right of no- 
mination was, in effect, reſtored to the crown: it being enacted 
that, at every future avoidance of a biſhoprick, the king may 
ſend the dean and chapter his uſual licence to proceed to election; 
which is always to be accompanied with a letter miſſive from the 
king, containing the name of the perſon whom he would have 
them ele: and, if che dean and chapter delay their election aboue 


» Mod. Un. Hiſt. xxv. 363. xxix. 115. ? M. Paris. AD. 1914. 1 Rym. Foed 108. 
X M. Paris. 4. D.1107. 1 cap. 1. edit, Oxon. 1759. | 
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3 Y 5 b bo : or nomination, if it be of a biſhop, muſt be ſignified by the king's 
1 5 Me letters patent to the arch-biſhop of the province; if it be of an 
= - | arch-biſhop, to the other arch - biſhop and two biſhops, or to four 


=_ . biſhops; requiring them to confirm, inveſt, and conſecrate the 
= „„ perſon ſo elected: which they are bound to perform immediately, 
nithout any application to the ſee of A After which the 
3 1 dec ſhall ſue to the king for his temporalties, ſhall make 
= - . cath to the king and none other, and ſhall take reſtitution of his 
EZ ſecular poſſeſſions out of the king's hands only. And if ſuch dean 


=P | and chapter do not elect in the manner by this act appointed, or 
5 fi if ſuch arch; biſhop or biſhop do refuſe _ confirm, inveſt, and 
| „ conſecrate ſuch biſhop dec, yy ſhall incur 1 the ons of 
a e 


TEE 


and has the inſpection of the biſhops of that province, as well as 


iſcopal juriſdiction; as in his province he exerciſes archiepiſ- 


the biſhops and clergy of his province to meet in convocation : 
but without the king's writ he cannot aſſemble them. To him 
all appeals are made from inferior juriſdictions within his pro- 
vince ; and, as an appeal lies from No biſhops in perſon to him 
in perſon, ſo it alſo lies from the conſiſtory courts of each dioceſe 
3 his archiepiſcopal court. During the vacancy of any ſee in his 
province, he is guardian of the ſpiritualties thereof, as the king 
is of the temporalties; and he executes all eccleſiaſtical juriſdic- 
tion therein. If an archiepiſcopal ſee be vacant, the dean and 
chapter are the ſpiritual guardians, ever ſince the office of prior 
of Canterbury was aboliſhed at the reformation*. The arch-biſhop | 
is entitled to preſent by lapſe to all the eccleſiaſtical "Os in the 
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A |  - twelve days, the nomination ſhall devolve to the king, who may 
1 1 ” by letters patent appoint ſuch perſon. as he pleaſes. This election 


' An arch-biſhop i is the chief of the c in a n province; "I 


of the inferior clergy, and may deprive them on notorious cauſe*. 
The arch-biſhop has alſo b own dioceſe, wherein he exerciſes 


rz 42 arch-biſhop, he, upon receipt of the king s writ, calls 


5 od as 541. 1 . * aol. Abr. 223. 1 
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diſpoſal of his dioceſan biſhops, if not filled within fix months. 
And the arch-biſhop has a cuſtomary prerogative, when a biſhop 
is conſecrated by him, to name a clerk or chaplain of his own to 
be provided for by ſuch ſuffragan biſhop ; in lieu of which it is. 
now uſual for the biſhop to make over by deed to the arch-biſhop, 
his executors and aſſigns, the next preſentation of ſuch dignity or 
benefice in the biſhop's diſpoſal within that ſee, as the arch-biſhop: 
himſelf ſhall chooſe; which is therefore called his option®: which 
options are only binding on the biſhop himſelf who grants them, 
and not his ſucceſſors. The prerogative itſelf ſeems to be derived 
from the legatine power formerly annexed by the popes to the 
metropolitan of Canterbury. And we may add, that the papal 
claim itſelf (like moſt others of that encroaching ſee) was proba- 
_ bly ſet up in imitation of the imperial prerogative called primae 
or primariae preces; whereby the emperor exerciſes, and hath im- 
memorially exerciſed?, a right of naming to the firſt prebend that 
becomes vacant after his acceſſion in every church of the empire?.: 
A right, that was alſo exerciſed by the crown of England in the 
reign of Edward I*; and which probably gave riſe to the royal 
corodies, which were mentioned in a former chapter * © This: alſo 4 
the privilege, by cuſtom, of the arch-biſhop: of Canterbury, to 
crown the kings and queens of this Kingdom. And he hath alſo: 
by the ſtatute 25 Hen. VIII. c. 21. the power of granting diſpen- 
ſations in any caſe, not contrary to the holy ſcriptures and the law 
of God, where the pope uſed formerly to grant them: which is 
the foundation of his granting ſpecial licences, to marry at any” 
place or time, to hold two livings, and the like: and on this 
alſo is founded the right he exerciſes of conferring degrees, in 
prej judice of the two univerſities . . 


v1 : Comel's i interpe, t tit. t. option. 155 Fo 7 45 raters e ; et de prerin⸗ ecclefia va- 
V Sherlock of options. IJ. -  catara ds collatione praedicki epiſcopi, gam 
* = Goldaft, conftit. imper. tom. 3. 2 456 ipſe Robertus acceptaverit, reſpiciat. Brev. 
2 Dofreſne. V. 806. Mod. Un. Hiſt, er! Edw. I. 3 Prin. 116. 
| xxix. 5. S ch, pag. 3 
=" Rex, Ec, Janes. Seribatis lads > See the biſnop of Cheſter' 8 caſe.” 
Karl. quod—Roberto de Ieard penfionem ſuam, Oxon. 17217 
5 guam ad preces regis praedicto Roberto conceſſit, 1 
„ Tan V˙ Ee 5; | $4 ä „ 


— 


PA See, 77 


e. 


viſit at 


if lay or married; muſt be a doctor of the civil law, ſo created in 


. . C. 2 4 Algablt 1 him with their- advice i in affairs of religion, and alſo in the 
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Tar power. and: e a biſnop, beſides the adminiſtra- 
tion of certain holy ordinances peculiar to that ſacred order, con- 
ſiſts principally in inſpecting the manners of the people and clergy, 
and puniſhing them, in order to reformation, by ebeleſiaſtical cen- 
ſures; To this p urpoſe he has ſeveral courts under him, and may 
pleaſure every part of Kis dioceſe. His chancellor is ap- 
pointed to hold his coutts for him, and to aſſiſt him in matters of 


ical law; who, as well as all other eccleſiaſtical officers, 


ſome univerfity*: It is alſo the buſineſs of a biſhop to inſtitute 
and to direct; indb&tion to all eccleſiaſtical: W in his dioceſe. 
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. ARrcuBrs HOPR ICKs and biſhopricks may phate void by 
death, deprivation for any very groſs and notorious crime, and 
alſo by reſignation. All refignations' muſt be made to ſome ſupe- 
rior *. Therefore a biſhop. mult reſign to His metropolitan ; but 


the arch-biſhop can = reſign to e but che king himſelf. ED f 
II. ADRA and 5 5 ter are the council of the biſhop, to 


temporal. concerns of his ſee*. When the reſt of the clergy were 
ſettled in the ſeveral 

been mentioned) theſe were reſerved for the celebration of divine 
ſervice in the biſhop's own cathedral ; and the chief of them, 
who preſided over the reſt, obtained the name of decanus or dean, 


being probably at firſt appointed to ſupeiintend ten canons or 
prebendaries. e e : 


AL 1 antient deans are elected by the chapter, by conge « 4 gare 
from the king, and letters miſſive of recommendation; in the 
ſame manner as biſhops : but in thoſe chapters, that were found- 
ed by Henry VIII out 'of. the ſpoils of bh diſſolved monaſteries, 
the deanery 1 is don ive, and the inſtallation merely by the ang 8 


„ St 37, Hem, VIII. c. 1171 
* Gibſ, cod. 822. 


0 3 Rep. 75. Co. Lit. 103, TR 
. Pag. 108, 109. PEW SEL 735 . 
letters 


pariſhes of each dioceſe (as hath formerly * 
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letters patent :. The chapter, conſiſting of canons or prebenda- 
ries, are ſometimes appointed by the king, ſometimes by the 
biſhop, and ſometimes elected oy * other. 


Tu x dean and chapter are, as was before obſerved, the no- 
minal electors of a biſhop. The biſhop is their ordinary and im- 


mediate ſuperior; and has, generally ſpeaking, the power of viſit- 


ing them, and correcting their exceſſes and enormities. They 

had alſo a check on the biſhop at common law: for till the ſtatute 

32 Hen. VIII. c. 28. his grant or leaſe would not have bound his 
ſucceſſors, unleſs confirmed by the dean and chapter“. 


DEANERIES and prebends may become void, like a biſhop- 
, rick, by death, by deprivation, or by reſignation to either the 
king or the biſhopj. Alſo I may here mention, once for all, that 
if a dean, . prebendary, or other ſpiritual perſon be made a biſhop, 
all the preferments he was before poſſeſſed of are void; and the 
king may preſent to them in right of his prerogative royal. But 
ey. are not void by the election, but l by che conſecration Y 


| Ill. AN arch-deacon hath an eccleſiaſtical juriſdiction, i imme K eue, 
diately ſubordinate to the biſhop, chronghout the whole of his _— 


"IS 


dioceſe, or in ſome particular part of it. He is uſually appointed . 
by the biſhop himſelf; and hath a kind of epiſcopal authority, 
originally derived from the biſhop, but now independent and diſ- 
tinct from his *. He therefore viſits the clergy ; and has his ſe- 
parate court for puniſhment of offenders by ſpiritual cenſures, and 
or EE all other cauſes of ps e ee. N 


4 Parley. 


„„ 


3 


i Iv. Tn E ow ie; are very antient tos of the 3 „4 e. [HA 
: but almoſt grown out of uſe; though their deaneries ſtill ſubſiſt pew A. 10: 


as an eccleſiaſtical diviſion of the dioceſe, or archdeaconry. They 
ſeem to vey been 8 NEIen of the 1 8 0 planted all round his 


oy Gibt * RE 8 OD 12 Roll. Abr. 352. Salk. 137. 

* Co. Litt. 103. 5 k 1 Burn, eccl. law. 68, og. 
c 2 ! Kennet. par. antiq. 63. 
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dioceſe, the better to inſpect the conduct of the parochial clergy, 


and therefore armed with an n inferior Gegner of Iain and co- 
ercive — | 3 


1 Tux next, and indeed the moſt numerous order of. men 
in the ſyſtem of ecclefiaſtical polity, are the parſons and vicars of 
pariſhes: in treating of whom 1 ſhall firſt mark out the diſtinc- 
tion between them; ſhall next obſerve the method by which one 
may become a parſon or vicar; ſhall then hriefly touch upon their 


rights and atzen 30 and ſhall, r ſhew ROW: one o Ry ceaſe d to 
be either. getz $6-593-00 bene 


- A PARSON, PI eccle FT is one that hath full pelſeſlon 
of all the rights of a parochial church. He i is called mY ber- 
Jona, becauſe by his perſon the church, which! is an inviſible body, 
is repreſented; and he is in himſelf a body corporate, in order 
to protect and defend the rights of the church (which he perſo- 
nates) by a. perpetual ſucceſſion . Ile is ſometimes called the 
rector, or governor, of the church: but the appellation of par- 
eon, (however it may be depreciated by familiar, clowniſh, and 

-  ». indiſcriminate uſe) is the moſt legal, moſt beneficial, and moſt 
„ *« >. honourable title that a pariſh prieſt can enjoy; becauſe ſuch a 
| one, (fir Edward Coke obſerves) and he only, is ſaid vicem ſeu 
2 ecclefiae gerere. A parſon has, during his life, the free- 

hold in himſelf of the parſonage houſe, the glebe, the tithes, and 


. Han. lr other dues. But theſe are ſometimes appropriated ; that i is to fay, 


Arran. 


. the benefice is perpetually. annexed to ſome ſpiritual corporation, 


Aue, 15 4 in ai, 2444- either ſole or aggregate, being the patron of the living; whom 


S946 Kerbe. 7. Kae, the law eſteems equally capable of providing for the ſervice of the 
TI gare, church, as any ſingle private clergyman. This contrivance ſeems 


Fp. 


ee to have ſprung from the policy of the monaſtic orders, who have 
never been deficient i in ſubtle inventions for the increaſe of their 

- own power and emoluments. At the firſt eſtabliſhment of parochial 
clergy, the tithes of the pariſh were diſtributed in a fourfold di- 
viſion ; one for the uſe of the biſhop, another for maintaining 
= Gibſ, cod. 972. e wy A Co. Litt 300 SE N 
Feen — FIRE » 25 . 
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the fabrick of the church, a third for the poor, and the fourth 
to provide for the incumbent. When the ſees of the biſhops be- 
came otherwiſe amply endowed, they were prohibited from de- 
manding their uſual ſhare of theſe tithes, and the diviſion was 
into three parts only. And hence it was inferred by the monaſ- 
teries, that a ſmall part was ſufficient for the officiating prieſt, 
and that the remainder might well be applied to the uſe of their 
own fraternities, (the endowment of which was conſtrued to be 
a work of the moſt exalted piety) ſubje& to the burthen of re- 
pairing the church and providing ſor it's conſtant ſupply. And 
therefore they begged and bought, for maſſes and obits, and ſome- 
times even for money, all the advowſons within their reach, and 
then appropriated the benefices to the uſe of their own corporation. 
But, in order to complete ſuch appropriation effectually, the king's 
licence, and conſent of the biſhop, muſt firſt be obtained; be- 
cauſe both the king and the biſhop may ſometime or other have 
an intereſt, by lapſe,” in the preſentation to the benefice ; which 
can never happen if it be appropriated to the uſe of a corporation, 
which never dies: and alſo becauſe the law trepoſes a confidence 
in them, that they will not conſent to any thing that ſhall be to 
the prejudice of the church. The conſent of the patron alſo is 
neceſſarily implied, becauſe (as was before obſerved) the appro- 
priation can be originally made to none, but to ſuch ſpiritual cor- 
poration, as is alſo the patron of the church; the whole being 
indeed nothing elſe, but an allowance for the patrons to retain 
the tithes and glebe in their own hands, without preſenting any 
clerk, they themſelves undertaking to provide for the ſervice of 
the church *. When the appropriation is thus made, the appro 
priators and their ſucceſſors are perpetual parſons of the $7 


and muſt ſue and be ſued, in all matters nn the rights of 
the church, by the name af parſons . P 


Tu IS appropriation may be ſevernd, and the church become 
1 two ways: as, firſt, if the patron or appropriator 
preſents a clerk, who i is inſtituted and inducted to the parſonage: 


| 8 kloud. RE cad Es | P Hob. 307. 


for 
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for the incumbent fo inſtituted and inducted is to all intents and 
purpoſes complete parſon ; and the appropriation, being once ſe- 
vered, can never be re-united again, unleſs by a repetition of the 
ſame ſolemnities %. And when the clerk fo preſented is diſtinct 
from the vicar, the rectory thus veſted in him becomes what is 
called a ne- cure; becauſe he hath no cure of ſouls, having a 
vicar under him to whom that cure is committed. Alſo, if the 
corporation which has the appropriation is diſſolved, the parſon- 
age becomes, diſappropriate at common law; becauſe the perpe- 
tuity of perſon i is . which is e e to 5 1 the appro- 
| —— | | | 


In this manner, and ſubj ect to theſe conditions, may appro- 
priations be made at this day: and thus were moſt, if not all, of 
the appropriations at preſent exiſting originally made; being an- 
nexed to biſhopricks, prebends, religious houſes, nay, even to 
nunneries, and certain military orders, all of which were ſpiri- 
tual corporations. At the diflolution of monaſteries by ſtatutes 
27 Hen. VIII. c. 28. and 31 Hen: VIII. c. 13. the appropriations 
of the ſeveral parſonages, which belonged to thoſe reſpective re- 
ligious houſes, (amounting to more than one third of all the pa- 
riſhes in England) would have been by the rules of the common 
law diſappropriated; ; had not a clauſe in thoſe ſtatutes intervened, 
to give them to the king in as ample a manner as the abbots, &c, 
formerly held the ſame, at the time of their diſſolution. This, 
though perhaps ſcarcely defenſible, was not without example 74 
for the ſame was done in former reigns, when the alien priories, 
(that is, ſuch as were filled by foreigners only) were diffolved 
and given to the crown*. And from theſe two roots have ſprung 
all the lay appropriations or ſecular. parſonages, which we now 
ſee in the kingdom; they. anz been after marde granted out 
from time to time by the crown". 


4 Co. Litt. 5 | = 2Inft. EF | 
r Sine-cures might alſo be created by Sir H. Spelman (of tothes;" e. 29. . ſays 
other means. 2 Burn. eccl. law. 347. theſe are now called impropriations, as be- 


* Seld. review of tith, c. 9. Spelm. ing —— in the hands of laymen. 
png: 35. | 
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TuEsE appropriating corporations, or religious houſes, were 2 
wont to depute one of their own body to perform divine ſervice, : 
and adminiſter the ſacraments, in thoſe pariſhes of which the ſo- 
ciety was thus the parſon. This officiating miniſter was in reality 
no more than a curate, deputy, or vicegerent of the appropriator, 
and therefore called vicarius, or vicar. His ſtipend was at the 2 
diſcretion of the appropriator, who was however bound of com- | 1 
mon right to find ſomebody, qui illi de temporalibus, epiſcopo de is 6 
 fpiritualibus, debeat reſpondere ". But this was done in ſo ſcanda- | | I 
tous a manner, and the pariſhes ſuffered ſo much by the neglect | q 
of the appropriators, that the legiſlature was forced' to interpoſe : 3 | _ 
and accordingly it is enacted by ſtatute 15 Ric. II. c. 6. that in 1 
all appropriations of churches, the dioceſan biſhop ſhall ordain 0 bs 
(in proportion to the value of the church) a competent ſum to _ 
be diſtributed among the poor pariſhioners annually; and that the _- 
vicarage ſhall be ſufficiently endowed. It ſeems the pariſh were 
frequently ſufferers, not only by the want of divine ſervice, but 
alſo by withholding thoſe alms, for which, among other purpo- 
ſes, the payment of tithes was originally impoſed : and there- 
fore in this act a penſion is directed to be diſtributed among the 
poor parochians, as well as a ſufficient ſtipend to the vicar. But — 
he, being liable to be removed at the pleaſure of the appropria- 
tor, was not likely to inſiſt too rigidly on the legal ſufficiency of 
the ſtipend : and therefore by ſtatute 4 Hen. IV. c. 12. it is or- . : 
dained, that the vicar ſhall be a ſecular perſon; not a member of 
any religious houſe; that he ſhall be vicar perpetual, not remove- : _ 
able at the caprice of the monaſtery ; and that he ſhall be ca- - iS 
nonically inſtituted and inducted, and be ſufficiently endowed, at | 
the diſcretion of the ordinary, for theſe three expreſs purpoſes, 
to do divine ſervice, to inform the people, and to keep hoſpita- 
lity. - The endowments in conſequence of theſe ſtatutes have 
uſually been by a portion of the glebe, or land, belonging to the 
parſonage, and a particular ſhare of the tithes, which the appro- | 1 
priators found it moſt troubleſome to collect, and which are = © 1 „ 


w Seld. tith, c. 11. 1. 
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therefore. generally called privy, ſmall, or vicarial, tithes ; the 
greater, or predial, ' tithes being ſtill reſerved to their own uſe. 
But one and the ſame rule was not obſerved in the endowment of 
all vicarages. Hence ſome are more liberally, and ſome more 
ſcantily, endowed ; and hence £55 | things, as wood in par- 


ticular, is in ſome countries a predia and in ſome a Vicarial 
tithe. EA RR Er I IT 


Tas diſtinction e & a parſon and vicar is this; that 
the parſon has for the moſt part the whole right to all the eccle- 
ſiaſtical dues in his pariſh; but a vicar has generally an appro- 
priator over him, entitled to the beſt part of the profits, to whom. 
he is in effect perpetual curate, with a ſtanding ſalary. Though 
in ſome places the vicarage has been conſiderably augmented by. 
a large ſhare of the great tithes; which augmentations were 


greatly aſſiſted by the ſtatute 29 Car. II. c. 8. enacted. in favour 
of poor vicars and curates, which rendered ſuch temporary aug- 


mentations (when made by the appropriamore) perpetual. 

Tu E method 0 SR a parſon or vicar is much the fame. 
To both there are four requiſites neceſſary : holy orders; preſen- 
tation; inſtitution ; and induction. The method of conferring 
the holy orders of deacon and prieſt, according to the liturgy and 
canons *, is foreign to the purpoſe of theſe commentaries; any 
farther than as they are neceſſary requiſites to make a complete 
parſon or vicar. By common law a deacon, of any age, might 


be inſtituted and inducted to a parſonage or vicarage: but it was 


ordained by ſtatute 13 Eliz. c. 12. that no perſon under twenty 


three years of age, and in deacon's orders, ſhould be preſented to. 


any benefice with cure; and if he were not ordained prieſt within 


one year after his induction, he ſhould: be p/o facto deprived : 


and now, by ſtatute 13 & 14 Car. II. c. 4. no perſon is capable 


to be admitted to any benefice, unleſs he hath been firſt ordained 
a prieſt; and then he is, in the language of the law, a clerk in 


orders. But if he obtains orders, or a licence to preach, by 0 


4 


* See 2 Burn, eccl. law. 103. | 
money 
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money or corrupt practices (which ſcems to be the true, though 
not the common notion of ſimony) the perſon giving ſuch orders 
forfeits 7 40 J. and the perſon receiving 10 J. and is incapable of 
any eccleltaſtical A for ſeven years afterwards. 


/ A NY 5 may be preſented* to a parſonage or vicarage; that 
is, the patron, to whom the advowſon of the church belongs, 
may offer his clerk to the biſhop of the dioceſe to be inſtituted. 
Of advowſons, or the right of preſentation, being a ſpecies of 
private property, we ſhall find a more convenient place to treat 
in the ſecond part of theſe commentaries. But when a clerk is 
preſented, the biſhop may refuſe him upon many accounts. As, 
1. If the patron is excommunicated, and remains in contempt 
_ forty days. Or, 2. If the clerk be unfit*: which unfitneſs is of 
ſeveral kinds. Firſt, with regard to his perſon ; as if he be a 
| falls f. Arl.bat ard, an outlaw, an excommunicate, an alien, under age, or e RACE 2 
the like . Next, with regard to his faith or morals; as for any ps, „ 
particuler hereſy, or vice that is nalum in ſe: but if the biſbo pp TP 
alleges only in generals, as that he is /ch;/maticus inveteratus, or 
objects a fault that is malum prohibitum merely, as haunting ta- 
verns, playing at unlawful games, or the like; it is not good 
cauſe of refuſal . Or, laſtly, the clerk may be unfit to diſcharge . A Hard 
the paſtoral office for want of learning. In any of which caſes . . .. 
the biſhop may refuſe the clerk. In caſe the refuſal is for hereſy, . fre. 2/4. 
ſchiſm, inability of learning, or other matter of eccleſiaſtical 
cognizance, there the biſhop muſt give notice to the Patron of 
| ſuch his cauſe of refuſal, who, being uſually a layman, is not 
ſuppoſed to have knowlege of it; elſe he cannot preſent by lapſe : : 
but if the cauſe be W there he is not bound to give 
notice * . 


8. Stat. 31 Eliz, c.6. | IS... Glanv. J 13. c. 20. 
1 layman may alſo be l but 2 Rall. Abr. 356. 2 Inſt. 8 "© Le 
he muſt take prieſts orders before his ad- 3Ric. II. c.3. 7 Ric. II. c. 12. u e 4; e. . 3 
miſſion, 1 Burn. 13. F 15 e, . 
2 2 Roll. Abr. 35 5. Eo * 2Inft. 642. 44 ard Apa . 
» fm... Ine ee. Wea , 
2 2 | | Son IT . Z. — 5 
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=o 5 Ir un dies at kan be brought by be patron againſt the 
A | biſhop, for refuſing his clerk, the biſhop muſt aſſign the cauſe. 
_—  . If * a be of a temporal nature and the fact admitted, ( as, 
3 for inſtance, outlawry) the judges of the king's courts muſt de- 
termine it's validity, or, whether it be fufficient cauſe of refuſal : 
but if the fact be denied, it muſt be determined by a jury. If the 
= : | cauſe be of a ſpirituab nature, (as, hereſy, particularly alleged) 
_— the fact if denied! ſhall alſo be determined: by a jury; and if the 
= fact be admitted: or found, the court upon confultation and advice 
_ - of learned: divines. ſhalb decide it's. ſufficiency”. If the cauſe be 
=—_ | want of learning, the biſhop, need: not fpecify in what points the 
1 e clerk is deficient,” but only allege that he z deficient: for the 
= ſtatute 9 Edw. I. ft. 1. c. 13. is. expreſs, that the examination of 
the fitneſs of a perſon preſented: to a benefice b belongs to the ec- 
dleſiaſtical judge. But becauſe it would be nugatory in this caſes *.. 
_—— Fe: to demand the reaſon. of refuſal from the ordinary, if the patron 
—_— were bound: toi abide by his determination, who, has already pro- 
= nounced; his. clerk unfit ; therefore if the biſhop. returns the clerk 2 
Es. | to be minus ſufficiens.in literatura, the court ſhall write to the me- 
* = 7 _ noon; to.reexamine him, and: wks his qualifications; which 
1 e „ centificate of the arch - biſhop i is final.". | 


. eee 17 the biſhop hath.no objections, but admits the patron's pre- 
= | ſentation, the clerk ſo admitted is next to be inſtituted by him; 
= - Which is a kind of inveſtiture of the ſpiritual part of: the bene- 
= | ce: for by inſtitution. the care of the ſouls of the pariſh is com- 
4 | mitted to the charge of the clerk. When a vicar is inſtituted; he 
= (beſides the uſual forms) takes, if required by the biſhop, an. oath 
== „ of perpetual reſidence; for the maxim of law is, that vicarius non 
I abet wicarium: and as the non- reſidence of the appropriators was 
=—_ the cauſe of the perpetual eſtabliſhment of vicarages, the law 
= 7 Iuqdges it very, improper for them ta defeat the end of their con- 
. Kitation, and by mer, to create the very miſchiefs which they 


2 s FP bo * * — 2 — : i 1 1 632 | * 2 Inſt. 632. 
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were appointed to remedy: eſpecially as, if any profits are to 
ariſe from putting in a curate and living at a diſtance from the 
pariſh, the appropriator, who is the real parſon, has undoubtedly 
the elder title to them. When the ordinary is alſo the patron, 
and confers the living, the preſentation and inſtitution are one and 
the ſame act, and are called a collation to a benefice. By inſti- 
tution or collation the church is full, ſo that there can be no freſh 
preſentation till another vacancy, at leaſt in the caſe of a common 
patron; but the church is not full againſt the king, till induction: 
nay, even if a clerk is inſtituted upon the king's preſentation, the 
crown may revoke it before induction, and preſent another clerk*. 

Upon inſtitution alſo the clerk may enter on the patſonage houſe 
and glebe, and take the tithes ; but he cannot grant or let them, 
or 52 any action for them, till induction. 


IN DVC T ION is performed by a mandate Sick the biſhop to 
the arch-deacon, who uſually iſſues out a precept to other clergy- 
men to perform it for him. It is done by giving the clerk corpo- 
ral poſſeſſion of the church, as by holding the ring of the door, 
tolling a bell, or the like; and is a form required by law, with 
Fa to give all the pariſhioners due notice, and ſufficient cer- 


ainty of their new miniſter, to whom their tithes are to be paid. 
This therefore is the inveſtiture of the temporal part of the bene- 
fice, as inſtitution is of the ſpiritual. And when a clerk is thus 
preſented, inſtituted, and inducted into a rectory, he is then, and 
not before, in full and complete petfeſion, and 1s called i in _— 
| Jay e, or | a imparſonee * . | 


Tu E rights of a parſon or vicar, in his tithes and eccleſiaſtical 
dues, fall more properly under the ſecond book of theſe commen- 
taries : and as to his duties, they are principally of eccleſiaſtical 
cognizance.; thoſe only excepted which are laid upon him by 
ſtatute. And thoſe are indeed ſo numerous that it is impracticable 
to recite them here with any tolerable conciſeneſs or accuracy. 
Some of them we may remark, as they ariſe in the progreſs of 


1 Co. Litt. 344+ | k Co. Litt. 300. | 
| - 2 2 2 8 our 
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our enquiries, but for the reſt I muſt refer myſelf to ſuch authors 
Bi 1” 5 as have compiled treatiſes expreſſſy upon this ſubje&'. I ſhall 
— only juſt mention the article of reſidence, upon the ſuppoſition of 
__ 2. Vhich the law doth ſtile every parochial miniſter an incumbent. 
=—_ _ hy ſtatute 21 Hen. VIII. c. 13. perſons wilfully abſenting them- 
—_ ' ſelves from their benefices, for one month together, or two months 
= in the year, incur a penalty of 5 J. to the king, and 5 J. to any 
7 perſon. that will ſue for the ſame : except chaplains to the king, 
| or others therein mentioned *, during their attendance: in the 
5 : houſhold of ſuch as retain haves: and alſo except“ all heads of 
=. houſes, magiſtrates, and profeſſors in the univerſities, and all ſtu- 
1 . dents under forty years of age reſiding there, bona fide, for ſtudy. 
Legal refidence is not only in the pariſh, but alſo in the parſon- 
age houſe : for it hath been reſolved *, that the ſtatute intended 
reſidence, not only for ſerving the cure, and for hoſpitality ; but 


alſo for maintaining the houſe, that the — alſo wp keep 
E . 


1 


— 


_ . | We have fon that there is but one way, whereby one may 
=—_  - become a parſon or vicar : there are many ways, by which one 
2 _ may ceaſe to be ſo. 1. By death. 2. By ceſſion, in taking an- 
= 5 other benefice. For by ſtatute 21 Hen. VIII. c. 1 3. if any one 
J having a benefice of 8 J. per annum, or upwards, in the king's 
Eo | : books, (according to the preſent valuation ,) accepts any other, 
=. BE the firſt ſhall be adjudged void; unleſs he obtains a diſpenſation ; 
1 | | Which no one is entitled to have, but the chaplains of the king 
and others therein mentioned, the brethren and ſons of lords and 
knights, and doctors and bachelors of divinity and law, admitted 
Ey the univerſities of this realm. And a vacancy thus made, for 
= want of a diſpenſation, is called ceſſion. 3. By conſecration; for, 
= | as was mentioned before, when a clerk is promoted to a biſhop- 
5 | rick, all his other preferments are void the inſtant that he is con- 


. Theſe are very numerous: but So Stat. 2 :5Hen. VIII. c. 16. 337 Hen. VIII. 
are only two, which can be relied on with c. 28. 


- any degree of certainty ; biſhop Gibſon's u Stat. 28 Hen. VIII. c. 13. 
codex, and Dr Burn's eccleſiaſtical law, »6 Rep. 21. 

; P-Cro, Car. 456. | | 
ſecrated. 


__ 3 _ 
458 . 7 
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ſecrated. But there is a method, by the favour of the crown, of 
holding ſuch livings in commendam. Commenda, or ecclefia commen- 
data, is a living commended by the crown to the care of a clerk, 

to hold till a proper paſtor is provided for it. This may be tem- 
porary, for one, two, or three years, or perpetual ; being a kind 
of diſpenſation to avoid the vacancy of the livin g. and is called a 
commenda retinere. There is alſo a commenda recipere, which is to 
take a benefice de novo, in the biſhop's own gift, or the gift of 
ſome other patron conſenting to the ſame ; and this is the ſame 
to him as inſtitution and induction are to another clerk 4. 4. By 
reſignation. But this is of no avail, till accepted by the ordinary; 


into whoſe hands the reſignation muſt be made. 5. By depriva- 


tion, either by canonical cenſures, of which I am not to ſpeak; or 
in purſuance of divers penal ſtatutes, which declare the benefice 
void, for ſome nonfeaſance or neglect, or elſe ſome malefeaſance 
or crime. As, for fimony*; for maintaining any doQrine in dero- 


gation of the king's ſupremacy, or of the thirty nine articles, or 


of the book of common-prayer * for neglecting after inſtitution 


to read the articles in the church, or make the declarations againſt 


popery, or take the abjuration oath” ; for uſing any other form 


of prayer than the liturgy of the chuich of England”; or for. 


abſenting himſelf ſixty days in one year from a benefice belong- 
ing to a popiſh patron, to which the clerk was preſented by either 
of the univerſities*; in all which and ſimilar caſes? the benefice 
is 10% facto void, without any formal ſentence of deprivation. 


VI. A CURATE is the loweſt degree in the church; being 
in the ſame ſtate that a vicar was formerly, an officiating tem-- 


porary miniſter, inſtead of the real incumbent. Though there 


are what are called perpetual curacies, where all the tithes are 


appropriated, and no vicarage endowed, (veing for ſome Fe 


4 Hob. 144. v gStat. 13 Eliz. c. 12. 14 Car: i. c. 4. 
r Cro, Jac. 198; and 1 Geo. I. e. 6. 

* Stat. 31 Eliz. c. 6. and n 6.13,  * Stat. 1 Elin. & #5 

t Stat, 1 Eliz. c. 1 & 2. and 13 Eliz. Stat. 1 W. & M. c. 26, 


. 12. 5 8 Fu Y 6 Rep. 29, 30. 


reaſons. 
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= Ng. TIED. © nn Boox 1. 
= n cpenpeel from the ſtatute of Hen. IV) but, inſtead there- 
3 f, ſuch perpetual curate is appointed by the appropriator. With 
regard to the other ſpecies of curates, they are the objects of ſome 
| particular ſtatutes, which erdain, that ſuch as ſerve a church during 
it's yacancy ſhall be paid ſuch ſtipend as the ordinary thinks rea- 
ſonable, = of the profits of the vacancy; or, if that be not 
| _ ſufficient, by the ſucpedior within. fourteen days after he takes 
5 . 5 poſſeſſion *: and that, if any rector or vicar nominates a curate 
8 dhe ordinary to be liceneed, the ordinary ſhall ſettle his ſtipend 
under his hand and ſeal, not exceeding gol. per annum, nor leſs 
than 20“. and on failure of: Parent may FRO the ms 
the benefice *. 5 | | 


Tn Us 5 of the n properly 6 called, 1 are alſo 
certain inferior eecleſiaſtical officers of whom the common law 
takes notice; and that, principally, to aſſiſt the eccleſiaſtical ju- 
riſdiction, where it is deficient in powers. On which officers I 

ball make a few Evelory, remarks. 5 e 
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- "ot EE AE nas are the guardians. or keepers of | 
the church, and repreſentatives of the body of the pariſh*. They 
EE are ſometimes appointed by the miniſter, ſometimes by the pariſh, 
—_—:.-- ſometimes by both together, as cuſtom directs. They are taken, 
= : | in favour of 7 — 4 to be for ſome purpoſes 2 kind of cor- 
_ ' 1 8 8 poration at the common law ; that is, they are enabled by that 
3 15 name to have a property in goods and chattels, and to bring ac- 
—_—_. tions for them, for the uſe and profit of the pariſh. Vet they 
= - or. may not waſte the church wg but may. be removed by the 
pariſh, and then called to account by action at the common law: 
but there is no method of calling them to account, but by firſt 
removing them; for none can legally do it, but thoſe who are 
put in their place. As to lands, or other real property, as the 
church, churchyard, &c, they have no ſort-of intereſt therein; 3 
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=  - SN z 1 Burn, ecel. law..427.. © In, Sweden FOR hive piles fliers, 
= | Stat. 28 Hen, VIII, c. iI. ' whom. they call. 4iorchiowvariandes, Stiern- 

* Stat. 12 Ann. ſt. 2. C., 2, a 3 : hook. 1. LL C. 7. 
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but if any damage is done thereto, the parſon only or vicar ſhall 
have the action. Their office alſo is to repair the church, and 
make rates and levies for that purpoſe : but theſe are recoverable 
only in the eccleſiaſtical court. They are alſo joined with the 
_ overſeers in the care and maintenance of the poor. They are to 
levy * a ſhilling forfeiture on alb fuch as do not repair to church 
on ſundays and holidays, and are empowered to keep all perſons. 
. orderly while there; to which end it has been held that a church- 
warden may jaſtify the pulling off a man's hat, without being 
guilty of either an aſſault or treſpaſs * There are alſo a multi- 
tude of other petty parochial powers committed to their charge 
by divers acts of 1 F 


VIII. PARIS R chere and Arto are alſo regarded by the 
common law, as perſons who have freeholds in their offices; and 
therefore though they may be puniſhed, yet they cannot be de- 
prived, By eccleſiaſtical eenſures . The pariſh clerk was formerly 8 
abways in Holy orders; and ſome are ſo to this day. He is gene- 
rally appointed by the incumbent, but by cuſtom may be choſen 
by the inhabitants; and if ſuch cuſtom appears, the court of 
| king s bench will grant a mandamus to the arch-deacon to ſwear. 
him in, for the eftablikment- of the cuſtom turns it into a 
temporal or civil 1 * 


— 


4 Stat, 1 Elia. 0. 2. church, churchwardens, viſitation. 
© 1 Lev. 196. 5 2 Roll. Abr. 234. 

f* See Lambard of 1 at the * Cro, Car. 589. 

end of his eirenarcha; and Dr Burn, tit. 5 
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CHAPTER THE TWELFTH. 


Or Tus CIVIL STATE. 


* 


H E lay part of his 4 8 ſubjects, or ſuch If the people 


as are not comprehended under the denomination of clergy, 


a may be divided into three diſtinet ſtates, the civil, the e military, 
and the maritime. 


* 
a Pp 
4 


Tu. AT r part of f the nation which falls a our r firſt and moſt 


y 


; comprehenſive diviſion, the civil ſtate, includes all orders of men, 


from the higheſt nobleman to the meaneſt peaſant ; that are not 


one of the two latter, the military and maritime ſtates : and it 
may ſometimes include individuals of 'the other three orders ; 
ſince a nobleman, a knight, a gentleman, or a peaſant, may be- 


come either a divine, a ſoldier, or a ſeaman. 


& 


Tun civil fiate confiſts of the e nett and the commonalty. 
Of the nobility, the peerage of Great Britain, or lords temporal, 
as forming (together with the biſhops) one of the ſupreme branches 


of the legiſlature, I have before ſufficiently ſpoken : we are here 
to conſider them according to their ſeveral degrees, or titles of 


honour. | ” 
; | . 


included under either our former diviſion, of clergy, or under 
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Ch. 12, Wo of PERSONS, „ 


-ALL degrees of nobility and honour are derived from the 
king as their fountain“: and he may inſtitute what new titles 
he pleaſes. Hence it is that all degrees of honour are not of equal 
antiquity. Thoſe now in uſe are dukes, marqueſſes, earls, viſ- 
nn. and barons * , | 


I. A 4 though i be with us, as a mere title of nobility, 
inferior in point of antiquity to many others, yet it is ſuperior to 
all of them in rank ; being the firſt title of dignity after the royal 
family*. Among the Saxons the Latin name of dukes, duces, is 
very frequent, and ſignified, as among the Romans, the com- 
manders or leaders of their armies, whom in their own language 
they called Peperoza*; and in the laws of Henry I (as tranſlated 
by Lambard) we find them called heretochii. But after the Nor- 
man conqueſt, which changed the military polity of the nation, 
the kings themſelves continuing for many generations dukes of 
Normandy, they would not honour any ſubje&s with that title, 
till the time of Edward III; who, claiming to be king of France, 
and thereby loſing the ducal in the royal dignity, in the eleventh 
year of his reign created his ſon, Edward the black prince, duke 
of Cornwall: and many, of the royal family eſpecially, were 

afterwards raiſed to the ſame honour. However, in. the reign of 
queen Elizabeth, A. D. 1572*, the whole order became utterly - 
extinct: but it was revived about fifty years afterwards by her 
ſucceſſor, who was remarkably prodigal of honours, in the per- 
ſon of George Villiers duke of Racking 


| 2. A marqueſs, a; is the next” degree af nobility. His 
office formerly was (for dignity and duty were never e by 
our r anceſtors) to Sund the frontiers and limits of the kingdom; 


4 Ink. —_ „ This is apparently derived from the 
» For the original of theſe titles on the fans root as the German Hertzogen, the 
continent of Europe, and their ſubſequent antient appellation of dukes in that country. 
introduction into this iſland, ſee MrSelden' s Seld. tit. hon. 2. 1. 22. 
titles of | honour. © Camden. Britan, tit, ordines. Spelman. 
© Camden. Britan, tit. ordines. | Glo 191. | 


Sh n which 


—_ The RiGcnrTs Boox I. 
which were called the marches, from the teutonic word, marche, 
a limit: as, in particular, were the marches of Wales and Scot- 
land, while they continued to be enemies countries. The per- 
ſons who had command there, were called lords marchers, or 
marqueſſes; whoſe authority was aboliſhed by ſtatute 27 Hen. VIII. 
c. 27: though the title had long before been made a mere enſign 
of honour; Robert Vere, earl of Oxford, being created . 


of Dublin, by | Richard IT in the eighth Rue of Ris 22 — 
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. An earl is a title of nobility. ſo W hs it's original 
cannot clearly be traced out. Thus much ſeems tolerably certain: 
that among the Saxons they were called ealdormen, quafi elder 
men, ſignifying the ſame as ſenior or fenator among the Romans; 
and alſo ſcbiremen, becauſe they had each of them the civil go- 
vernment of a ſeveral diviſion or ſhire. On the irruption of the 

Danes, they changed the name to vorles, which, according to 
Camden i, ſignified the fame in their language. In Latin they 
are called camites (a title firſt uſed in the empire) from being the 
king's attendants ; 4 ſocietate nomen ſumpſerunt, reger enim tales 
fbi afſociant *.” After the Norman conqueſt they were for ſome 
time called counts, or countees, from hs. French ; but they did 
not long retain that name themſelves, though their ſhires are from 
thence called counties to this day. It is now become a mere title, 
they having nothing to do with the government of the county ; 
which, as has been more than once obſerved, is now entirely de- 
volved on the ſheriff, the earl's deputy, or vice-comes. In all writs, 
and commiſſions, and other formal inſtruments, the king, when 
he mentions any peer of the degree of an earl, always ſtiles him 
* truſty and well beloved coin: an appellation as antient as the 
reign of Henry IV; who being either by his wife, his mother, 
or his ſiſters, actually related or allied to every earl in the king- 
dom, artfully and conſtantly acknowleged that connexion in all 
his letters — other public acts; from whence the uſage has deſ- 
cended to his cen; m_ the reaſon has long ago failed. 
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cb. 22. of Paxsons. 387 


1 "Tu E name of vie- comes or v iſcount was 8 made 

| uſe of as an arbitrary title of honour, without any ſhadow of of- 

fice pertaining to it, by Henry the ſixth; when in the eighteenth 

. year of his reign, he created John Beaumont a peer, by the name 
% viſcount es which was the firſt OT of the kind. 


RY havent 8 is | the moſt Ns wy univerſal title of no- 
bility ; for originally every one of the peers of ſuperior rank had 
alſo a barony annexed to his other titles*, But it hath ſometimes 
happened that, when an antient baron hath been raiſed to a new 
degree of peerage, in the courſe of a few generations the two titles 
have deſcended differently; one perhaps to the male deſcendants, 
the other to the heirs general ; whereby the earldom or other 
ſuperior title hath ſubſiſted without a barony : and there are alſo 
modern inſtances where earls and viſcounts have been created 
without annexing a barony to their other honours : ſo that now 
the rule does not hold univerſally, that all peers are barons. The 
original and antiquity of baronies has occaſioned great enquiries 
among our Engliſh antiquarians. The moſt probable opinion 


ſeems to be, that they were the ſame. with our ; preſent lords of 


manors; to which the name of court baron, (which is the lord's 
court, and incident to every manor). gives ſome countenance. It 
may be collected from king John's magna carta, that originally 
all lords of manors, or barons, that held of the king in capite, 
had ſeats in the great couneil or parliament, till about the reign 
of that prince the conflux of them became ſo large and trouble- 
ſome, that the king was obliged to divide them, and ſummon 


only the greater barons in perſon ; leaving the ſmall ones to be 


Fammaped: by the ſheriff, and (as it-is faid) to fit by repreſenta- 

zouſe ; which gave riſe to the ſeparation of the 
two houſes of paclionens * By degrees the title Hor to be con- 
fined to the ne burpnes or dente of parliament only; ; and there 
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were no other barons among the peerage but ſuch as were ſum- 
moned by writ, in reſpect of the tenure of their lands or 
nies, till Richard the ſecond firſt made it a mere title of 
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our ſeveral degrees of nobility, . I ſhall next conſider the man- 
ner in which they may de. 
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ant ſervice to th 


. E N * 
** G4 "4.6044 4 
# ; : 


'Pzrns are now or - either FW FIC or Fo h Un - 
thoſe who claim by preſcription muſt ſuppoſe either a wit or 
tent made to their anceſtors; "though . — of rin it is o 
The creation b writ, or ; 
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lords: and therefore the moſt uſual, becauſe the ſureſt, way is e geen 
to grant the dignity by patent, which enures to a man and his 
heirs according to the limitations thereof, though he never him- 
ſelf makes uſe of it. Yet it is frequent to call up the eldeſt ſon 
of a peer to the houſe of lords by writ of ſummons, in the name 
of his father's” barony : becauſe in that caſe there is no danger 
of his children's loſing the nobility in caſe he never takes his ſeat; 
for they will ſucceed to their grand-father. Creation by writ has 
alſo one advantage over that by patent: for a perſon created by 
writ holds the dignity to him and his heirs, without any words 
to that purport in the writ; but in letters patent there muſt be 
words to direct the inheritance, elſe the dignity enures only to 
the grantee for life. For a man or woman may be created noble 
for their own lives, and the dig ty not deſcend to their heirs at 
| nd. e particular heirs: as where a peerage 
is limited to a man; and the heirs male of his body by Elizabeth 
his 3 lady, and not to ſuch heirs by any former or future 


Lr us next take a view of a few of the principal incidents 


Wer the nobility, excluſive of their capacity as members of 
parliament, and as hereditary counſellors of the crown; both of 
which we have before Gee ent And firſt we muſt obſerve, 
that in criminal caſes, a nobleman ſhall be tried by his peers. 
The great are always obnoxious to popular envy: were they to 
be judged by the people, they might be in danger from the pre- 
judice of their judges; and would moreover be deprived of the 
privilegesof the meaneſt ſubjects, that of being tried by their 
equals, which 1s ſecured to all the realm by magna carta, C. 29. 
It is ſaid, that this does not extend to biſhops; who, though they 
are lords of parliament, and ſit there by virtue of their baronies 
5 which they hold jure ecelgiae, yet are not ennobled in blood, 

and conſequently not peers with the nobility . As to peereſſes, 
no proviſion was made for their trial when accuſed of treaſon of 
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. till after Eleanor dutcheſs of Glouceſter, wife to his bid 
protector. had been accuſed of treaſon and found guilty of witch- 
craft, in an eccleſiaſtical ſynod, through the intrigues of cardinal 
Beaufort. This very extraordinary trial gave occaſion to a ſpecial 
ſtatute, 20 Hen. VI. c. 9. which enacts that peereſſes either in their 
own right, or by marriage, ſhall be tried before the fame judi- 
cature as peers of the realm. If a woman, noble in her own 
Tight,” marries a commoner, ſhe ſtill remains noble, and ſhall be 
tried by her peers : but if ſhe be only noble by marriage, then 
by a ſecond marriage, with a commoner, ſhe loſes her dignity ; 
for as by marriage it is gained, by marriage it is alſo loſt. Yet if 
a ducheſs dowager marries a baron, ſhe continues a ducheſs ſtill ; 
for all the nobility are pares, and therefore it is no degradation *. 
A peer, or peereſs (either in her own right or by marriage) can- 

not be arreſted in civil caſes* : and they have alſo many peculiar 
Srivideged annexed to their peerage in the courſe of judicial pro- 
ceedings. A peer, fitting in judgment, gives not his verdict upon 
oath, like an ordinary juryman, but upon his honour” : he an- 
ſwers alſo to bills in chancery upon his honour, and not upon his 
-oath*; but, when he is examined as a witneſs either in civil or 
criminal caſes, he muſt be ſworn? : for the reſpect, which the 
law ſhews to the honour of a peer, does not extend ſo far as to 
overturn a ſettled maxim, that in judicio non creditur nifi juratis*. 
The honour of peers is however fo highly tendered by th law, 
that it is much more penal to ſpread falſe reports of them, and 
certain: other great officers. of the realm, than of other men : 
ſcandaP againſt them being called by the peculiar name of ſcan- 


dalum eee and ſubj ected to peculiar puniſhments y divers 
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A PEER cannot loſe his nobility, but by death or attainder ; 
hough there was an inſtance, in the reign of Edward the fourth, 
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of the degradation of George Nevile duke of Bedford by a& of 
parliament®, on account of his poverty, which rendered him un- 
able to ſupport his dignity ©, But this is a fingular inſtance : 
which ſerves at the fame time, by having happened, to ſhew the 
power of parliament ; and, by having happened but once, to 
ſhew how tender the parliament hath been, in exerting ſo high 
a power. It hath been faid indeed“, that if a baron waſte his 
eſtate, ſo that he is not able to ſupport the degree, the ing may 
degrade him: but it is expreſſly held by later authorities“, that 
a peer cannot be degraded but by act of parliament. _ 
Taz commonalty, like the nobility, are divided into ſeveral 
degrees; and, as the lords, though different in rank, yet all of 
them are peers in 'reſpe& of their nobility, ſo the commoners, 
though ſome are greatly ſuperior to others, yet all are in law peers, 
in reſpec of their want of nobility *. 

Tu x firſt name of dignity, next beneath a peer, was antiently 
that of vidames, vice domini, or valvaſorss: who are mentioned 
by our antient lawyers“ as viri magnae dignitatis; and fir Edward 
Coke ſpeaks highly of them. Yet they are now quite out of 


uſe; and our legal antiquarians are not ſo much as agreed upon 
their gin or antient office. N 


Now 0 the firſt dignity after the nobility, is 1 —— KY 


of the order of St. George, or F the garter; firſt inſtituted by = 20 


Edward III, A. D. 1344*. Next follows a #night banneret; who 
indeed by ſtatutes 5 Ric. II. ſt. 2. c. 4, and 14 Ric. II. c. 11. is 


b 4Inft. 35 5. L trouble of all ſuch countries where ſuch 
The preamble to the act is remarkable: ** eftate ſhall happen to be: thereſore, &c.” 
* © foraſmuch as oftentimes it is ſeen, that By lord chancellor Elleſmere. Moor.678, 
*« when any lord is called to high eftate, 12 Rep. 107. 12 Mod. 56. N 

Land hath not convenient livelyhood to f 2 Inft! 29. | 
_ ** ſupport the ſame dignity, it induceth © Camden. ibid, 

great poverty and indigence, and cauſeth * Bracton. J. 1. c. 8. 

t oftentimes great extortion, embracery, *© 2 Inft. 667. | 

and maintenance to be had; to the great * Seld. tit. of hon. 2.5.41. 


ranked 
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ranked next after barons : and that precedence was confirmed to 
him by order of king James I, in the tenth year of his reign. 
But, in order to intitle himſelf to this rank, he muſt have been 
created by the king in n in the field, under the royal ban- 
ners, in time of open war“. Elſe he ranks after baronets; who 
are the next order: which title is a dignity of inheritance, 
created by letters patent, and uſually deſcendible to the iſſue male. 
It was firſt inſtituted by king James the firſt, A. D. 1611. in 
order to raiſe a competent ſum for the reduction of the province 
of Ulſter in Ireland; for which reaſon all baronets have the arms 
of. Ulſter ſuperadded to their family coat. Next follow knights of 
the bath; an order inſtituted: by king Henry IV, and revived by 
king George the firſt. They are ſo called from the ceremony of 
bathing, the night before their creation. The laſt of theſe in- 
ferior nobility are knights bachelors; the moſt antient, though the 
| loweſt, order of knighthood amongſt us: for we have an in- 
ſtance ® of king Alfred's conferring this order on his ſon Athel- 
ſtan. The cuſtom of the antient Germans was to give their 
young men a ſhield and a lance in the great council: this was 
_ Equiyalent to the Zoga virilis of the Romans: before this they 
were not permitted to bear arms, but were accounted: as part of 
the father's houſhold; after it, as part of the public . Hence 
ſome derive the uſage of knightin g, which has prevailed all over 
the weſtern world, ſince it's reduction by colonies from thoſe nor- 


* 


Tetbes. Knights are called in Latin eguites aurati; aurati, 
from the gilt ſpurs they wore; and equites, becauſe” they always 
ſerved on horſeback : for it-is-obſervable?, that almoſt all nations 
knights by ſome appellation Ari urd from an horſe. 
They are alſo called in our law milites, becauſe they formed a 
part, or indeed the whole of the royal army, in virtue of their 
feodal tenures ; one condition of which was, that every one who 
held a knights fee (Which in Henry the ſecond's time 1 amounted 
"26 201. per annum) _ obliged -to be knighted, and attend the 
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king in his wars, or fine for his non-compliance. The exertion 
of this prerogative, as an expedient to raiſe money in the reign 


of Charles the firſt, gave great offence; though warranted by 


law, and the recent example of queen Elizabeth : but it was, at 


the reſtoration, together with all other military branches of the 


feodal law, aboliſhed; and this kind oy ans an ene? Has, CE 
| that dime, fallen into great ge e 


Tu! ESE, tix Edward Coke fays*, are all the names of dignity 
in this kingdom, eſquires and gentlemen being only names of 
worſhip. But before theſe laſt the heralds rank all colonels, ſer- 
jeants at law, and doctors in the three e e . 


E8QUIREs and gentlemen are 8 together a ar 


Edward Coke, who obſerves *, ; that every eſquire i is a gentleman, 
and. a gentleman is defined to be one gu? arma gerit, who bears 
coat armour, the grant of which adds gentility to a man's family: 

in like manner as civil nobility, among the Romans, was founded 
in the jus imaginum, or having the 1 image of one anceſtor at leaſt, 
who had borne ſome curule office. It is indeed a matter ſome- 
what unſettled, what conſtitutes the diſtinction, or who is a real 


eſquire : for it is not an eſtate, however large, that confers this 


rank upon it's owner. Camden, who was himſelf a herald, diſ- 
tinguiſhes them the moſt accurately; and he reckons up four ſorts 


of them: 1. The eldeſt ſons of knights, and their eldeſt ſons, 


in perpetual ſucceſſion”. 2. The younger ſons of peers, and their, 


eldeſt ſons, in like perpetual ſucceſſion : both which ſpecies of * 


eſquires ſir H. Spelman entitles armigeri natalitii . 3. Eſquires 
created by the king's letters patent, or other inveſtiture; and 


their eldeſt ſons. 4. Eſquires by virtue of their offices; as juſtices - 


of the peace, and others who bear any office of truſt under the 
crown. To theſe may be added the eſquires of knights of the bath, 


each of whom conſtitutes three at his nnn and 1 foreign, 


* 21nſt. 667. | » 2 Inf 667. 
21nſt. 668, 8 | Gloſſ. 43. 
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(to be ſhort) who can live 4 nd without | 
will bear the port, charge, and countenance of a gentleman, he 

{hall be called maſter, and ſhall be taken for a gentleman. A 
204 b hath free land of forty ſhillings by the year 
by antes to r on juries, vote for knights of the 


nd. do any. otl re the law requires one that is 
1 probus er legalis homo. „ 
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1 E military ſtate includes the whole of the ſoldiery ; Oh, 
| ſuch perſons as are peculiarly appointed among the reſt of 
ple, for the ſafeguatd and defence of oak "Sl 


order of the 8 df arms: in abſolute mon afchies 

this is neceſſary for the ſafety of the prince, and ariſes from the 
main Principle of their conſtitution, WRich is that of governing 
by fear: but in free ſtates the profeſſion of a' ſoldier, taken 
fingly and merely as a profeſſion, is juſtly an object of jealouſy. 
In theſe no man ſhould take up arms, but with a view to defend 
his country and it's laws : Ht puts not off the citizen when he 
- enters A camp; ; but it is becauſe he is a citizen, and would 
continue ſo, that he makes himſelf for a while a ſoldier. 

The aden therefore and conſtitution of theſe kingdoms know 
no ſuch ſtate as that of a perpetual ſtanding ſoldier, bred up to 
no other profeſſion than that of war: and it was not till the reign 
of Henry VII, that the kings of England had ſo much as a 
guar about their perſons, | 4s 1 "hy eee ee 
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IV che time of our YA deer as appears Bu Edward 
the confeflor's laws *, the military force of this kingdom was in 
| the hands: of the dukes or heretochs, who- were conſtituted 
1 Da through every province and county in the kingdom ; being taken + 
5 out of the principal nobility, and ſuch as were moſt remarkable 
for being ſapientes, fideles, et animofi.” Their duty was to lead 
1 and regulate the Engliſh armies, with a very unlimited power; 
—_— : „ fprout eis viſum fuerit, ad honorem coronae et utilitatem regni. 
—_ Mo: And becauſe of this great power they were elected by the people 
V in their full aſſembly, or folkmote, in the ſame manner as ſheriffs 
= verre elected: following ſtill that old fundamental maxim of the 
Saxon conſtitution, that where any officer was entruſted with ſuch 
power, as if abuſed might tend to the oppreſſion of the people, 
that power was delegated to him by the vote of the people them- 
ſelves*. So too, among the antient Germans, the anceſtors of our 
Saxon forefathers, they had their dukes, as well as kings, with 
an independent. power: over the military, as the kings had over 
the civil ſtate. The dukes were elective, the kings hereditary : 
a : for ſo only can be conſiſtently underſtood that paſſage of Tacitus“, 
—_ 5 a reges ex nobilitate, duces ex virtute ſumunt;” in conſtituting their 
—_— kings, the family, or blood royal, was regarded, in 3 their 
dukes or leaders, warlike merit: juſt as Caeſar relates of their 
anceſtors in his time, that whenever they went to war, by way 
either of attack or defence, they elected leaders to command 
=.” them l. This large ſhare of power, thus conferred by the people, 
—_  .  .. though intended to preſerve the liberty of the ſubject, was per- 
_—' haps unreaſonably detrimental to the. prerogative. of the crown: 
_ and accordingly we find a very ill uſe made of it by Edric duke 
5 | of Mercia, in the reign of king Edmond Ironſide; 3 who, by his 
=_ office of duke or r hereqoch, was entitled to a large command in 
5 od e 27 Rs. Cori u. See a allo 
5 1 e Bede, eccl. 576. 1. 5. 6. 10. ; 
3 | eee, pro communi urilirate regni, per De morib. German. 7. 
efproviucias er pairias univerſas, et per fingu- 440 Daum bellum civitas aut ates Ale, | 
lis comitatus; in pleno follmore,” ficut et vice- ** aut infert, magiftratus qui ei bello pr ago 
'* comites provinciarum er comitatuum eligi _. De bill. Gall, 1.6. 6. 22. * 
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the king's army, and by his repeated treacheries at laſt transferred 
we crown to Canute the Dane. 


Ir ſeems rer agreed by all hiſtorians, that king Alfred 
firſt ſettled a national militia in this kingdom, and by his prudent 
diſcipline made all the ſubjects of his dominion ſoldiers: but 
we are unfortunately left in the dark as to the particulars of this 
his ſo celebrated regulation; though, from what was laſt obſer- 
ved, the dukes ſeem to have been left in poſſeſſion of too large 

and independent a power: which enabled duke Harold on the 
death of Edward the confeſſor, though a ſtranger to the royal 
blood, to mount for a ſhort ſpace the throne of this kingdom, in 
n of Edgar * the — heir. 


VU oN the Norman cone the feodal nr was 1 
kk in all it's rigor, the whole of which is built on a military 
plan. I ſhall not now enter into the particulars of that conſtitu- 
tion, which belongs more properly to the next part of our com- 
mentaries : but ſhall only obſerve, that, in conſequence thereof, 
all the lands in the kingdom were divided into what were called 
| knight's fees, in number above ſixty thouſand ; and for every 
knight s fee a knight or ſoldier, miles, was bound to attend the 
king in his wars, for forty days in a year; in which ſpace of time, 
before war was reduced to a ſcience, the campaign was generally 
finiſhed, . and a kingdom either conquered or victorious*. By this 
means the king had, without any expenſe, an army of ſixty thou- 
ſand men always ready at his command. And nan gly we find 
one, among the laws of William the conqueror | „ Which in the 
king's name commands and firmly enjoins the perſonal attendance 
of all knights and others; ** quod habeant et teneant ſe ſemper in 
« armis et equis, ut decet et oportet 3 et quod ſemper fint prompti et 
« parati ad ſervitium ſuum integrum nobis explendum et peragendum, 
te cum | opus bs hub Any quod debent de feeds et tenementis ſiuis 


"5M The Poles are, even at this . ſo te- pelled to ſerve above fix weeks, or forty 

nacious of their antient conſtitution, that days, in a year. Mod, Univ. Hiſt, xxxiv. 12. 
their poſpolite, or militia, cannot be com- fe. 36. See Co, Litt. 75, 76. 

5.20% TG of te 


of them", in the time of queen Elizabeth, as extraordinary ma- 
giſtrates conſtituted i in times of difficulty a and dan ger. 
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46 't jure nobic  facere.” This perſonal ſervice in proceſs of time 


degenerated into pecuniary commutations or aids, and- at laſt the 
military part of the feadal ſyſtem was aboliſhed at * reſtora- 


tion, by ſtatute 12 Car. II. c. 4. 


IN the mean | time we are not to imagine that the kingdom w. was 
left wholly without defence, in caſe of domeſtic inſurrections, or 
the proſpect of foreign invaſions. Beſides thoſe, who by their 
military tenures were bound to perform forty days ſervice in the 


field, the ſtatute of Wincheſter ® obliged every man, according 


to his eſtate and degree, to provide a determinate quantity of ſuch 
arms as were then in uſe, in order to keep the peace: and con- 


ſtables were appointed in all hundreds to ſee that ſuch arms were 


provided. Theſe weapons were changed, by the ſtatute 4 & 5 Ph. 
& M. c. 2. into others of more modern ſervice; but both this 
and the former provifion were repealed in the reign of James 1. 
While theſe continued in force, it was uſual from time to time 
for our princes to to iſſue commiſſions of array, and ſend into 
every county officers in whom they could confide, to muſter and 
array (or ſet in military order) the inhabitants of every diſtrick: 
and the form of the commiſſion. of array was ſettled in parlia- 
ment in the 5 Hen. IV *. But at the ſame time it was provided“, 
that no man ſhould be compelled to go out of the kingdom at 
any rate, nor out of his ſhire but in caſes of urgent neceſlity ;. 
nor ſhould-provide ſoldiers unleſs by conſent of parliament. About 
the reign of king Henry the eighth, and his children, lord lieute- 
nants began to be introduced, as ſtanding repreſentatives of the 
crown, to keep the counties in military order; for we find them 
mentioned as known officers in the ſtatute 4 & 5 Ph. & M. c. 3. 
though they had not been then long in uſe, for Camden ſpeaks 


F & stat. 1 Edw. III. f. 2. c. 5 & 7. 
® Stat. 1 Jac. I. c. 25. 21 ac. I. c. 28. 25 Edw. III. ſt. 5. c. 8. | | 
 * Ruſhworth, part 3. pag. 66. Brit. 203. Edit. 1594 
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oo N this ſtate chings continued, till the FRY of the ſtatutes of 
| armour in the reign of king James the firſt : after which, when 
king Charles the firſt had, during his northern expeditions, iſſued 
commiſſions of lieutenancy and exerted ſome military powers 
which, having been long exerciſed, were thought to belong to 
the crown, it became a queſtion in the long parliament, how far 
the power of the militia did inherently reſide in the king; being 
now unſupported by any ſtatute, and founded only upon im- 
memorial ufage. This queſtion, long agitated with great heat 
and reſentment on both fides, became at length the immediate 
cauſe of the fatal rupture between the king and his parliament: 
the two houſes not only denying this prerogative of the crown, 
the legality of which right perhaps might be ſomewhat doubt- 
ful; but alſo ſeizing into their own hands the intire power of the: 
militia, the. Wegality of which. ſtep could. never be "y, doubt 
at all. 


soo after the reſtoration of king Charles the 8 when. 
the military tenures were aboliſhed, it was thought proper to aſ- 
certain the power of the militia, to recognize the ſole right of the. 
crown to govern and cam them, and to put the whole into 
a more regular metkctr of military ToBordination “? and the or- 
der, in which the militia now Kad by law, is principally built 
upon the ſtatutes which were then enacted. It is true the two laſt 
of them are apparently repealed; but many of their proviſions are 
re-enaQted, with the addition of ſome new regulations, by the. 
preſent militia laws: the general ſcheme of which is to diſcipline 
a certain number of the inhabitants of every county, choſen by lot 
for three years, and officered by the lord lieutenant, the deputy 
lieutenants, and other principal landholders, under a commiſſion. 
from the crown. They are not compellable to march out of their 
counties, unleſs in caſe of invaſion or actual rebellion, nor in any. 
caſe compellable to march out of the kingdom. They are to be 
exerciſed at ſtated times: and their diſcipline in general is Aberal: 


" 13 Car. II. c. 6. 14 Car. I. c. 3. 15 Car, II. c. 4: 


and. 
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ah but, . drawn out into actual ſervice, they are ſubject 

| dt the rigours of martial law, as neceſſary to keep them in order. 
W: This i is the conſtitutional ſecurity, which our laws have provided 
: for the public peace, and for protecting the realm againſt foreign 

or domeſtic violence; and which the ſtatutes * declare is eſſen- 


tally RON. to the ſafety and N of the e 


Wu EN the nation is engaghd. in a foreign war, more veteran 
; troops and more regular diſcipline may perhaps be neceſſary, than 
= can be expected from a mere militia. . And therefore at ſuch times. 
A 3 particular roviſions have been uſually made for the raiſing of ar- 
. mies and the due regulation and diſcipline of the ſoldiery: which 
= Ky: 5 are to be looked upon only as temporary excreſcences bred out of 
3 | the diſtemper of the ſtate, and not as any part of the permanent 
3 and perpetual laws of the kin gdom. For martial law, which is 
3 1 built upon no ſettled principles, but is entirely arbitrary in it's 
3 1 deciſions, is, as ſir Matthew Hale obſerves , in truth and reality 
_—  .- : no law, but ſomething indulged, rather than allowed as a law : 
—_—_ , dahe neceſſity of order and diſcipline in an army is the only thing 
= -. | which can give i it countenance 3 and er it A not to be 


13 OE dg Wherefore - | n at e , 
= i; 15 Edw. II. and condemned by martial law, his attainder was re- 
verſed 1 Edw. III. becauſe it was done in time of peace. And it 
—_ is laid down?, that if a lieutenant, or other, that hath commiſ- 
—_ - . ſion of W authority, doth in time of p peace hang or otherwiſe 
—_ ; \ ee xecute any man by colour of martial law, this 1s murder; for it is, 
=_ a againſt magna carta. And the petition of right enacts, that no. 
1 ſioldier ſhall be quartered on the ſubject without his own conſent*; 


__ and that no commiſſion ſhall iflue to proceed within this land ac- 


1 . to martial t And whereas, after the reſtoration, king 


A ö ad: 30 Gesell. e. aß. Ge. Thus, in Poland, no foldier; can be 
—_  . - 15 Hit. C. . quartered upon the gentry, the only. free-, 
_ a= 45 3 31. A W -1 2 5 „33 + 8 Mod. Univ. Hiſt, 

= 1 | OY ks = xxiv. 23. ; 5 Mt, 
1 | | | | | 8 | ä 
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Charles the ſecond kept up about five thouſand regular troops, by 


3 is againſt law. 


that purpoſe) it has alſo for many years paſt been annually judged 
neceſſary by our legiſlature, for the ſafety of the kingdom, the 


17-7 mcs e DEE : cs term. 


his own authority, for guards and garriſons; which king JIames 2 
the ſecond by degrees increaſed to no leſs than thirty uſand, 24 
all paid from his own civil liſt; it was made one of the articles Is 
of the bill of rights*, that the raiſing or keeping a ſtanding army 
within the kingdom i in time of , unleſs it be with * of 


B r, as the faſhion of kewwite ſtanding armies has univerſally 
prevailed over all Europe of late years (though ſome of it's poten- 
tates, being unable themſelves to maintain them, are obliged to ' 
have recourſe to richer powers, and receive ſubſidiary penſions for 


defence of the poſſeſſions of the crown of Great Britain, and the e 
preſervation of the balance of power in Europe, to maintain even : 
in time of peace a ſtanding body of troops, under the command 
of the crown; who are ee ipſo fatto diſbanded at the expi- 
ration of ey Want unleſs 5 by . | 

'T o prevent the executive power from being able to oppreſs, | | 0 
 fays baron Monteſquieu “, it is requiſite that the armies with _ Y 
which it is entruſted ſhould conſiſt of the people, and have the : 8 
ſame ſpirit with the people; as was the caſe at Rome, till Marius 
new-modelled the legions by enliſting the rabble of Italy, and 
laid the foundation of all the military tyranny that enſued. No- 
ching then, according to theſe principles, ought to be more guarded 
againſt in a free ſtate, than making the military power, when 
ſuch a one is neceſſary to be kept on foot, a body too diſtin& from 
the people. | Like ours therefore, it ſhould wholly be compoſed 
of natural ſubjects; it ought only to be enliſted for a ſhort and 
limited time; the foldiers alſo ſhould live intermixed with the oh 1 
people; no ſeparate camp, no barracks, no inland fortreſſes ſhould © - | "i 
be allowed. And perhaps it might be ſtill better, if, by diſmiſſing 1 | © 
a ſtated number and ——_ others at every renewal of their 


* Stat. 1 W. & N. ft. 2. c. a. J © £55 Wo 
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Co term, a circulation could be kept up between the army and the | 


„„ people, and the citizen and the foldiet be more intimately cc con- 
netted rol 5 | 


n * 


To keep this body of troops in viiter; an aunt act of par- 
Lament likewiſe paſſes, «to puniſh'mutiny and deſertion, and for 
« the better payment of the army and their quarters.” This re- 
gulates the manner in which they are to be diſperſed among the 
ſeveral inn-keepers and victuallers throughout the kingdom; and 
eſtabliſhes a law martial for their government. By this, among | 
other things, it is enacted, that if any officer and ſoldier ſhall 
excite, or join any mutiny, or, knowing of it, ſhall. not give 
b - | notice to the commanding officer; or ſhall deſert, or liſt in an 
other regiment, or fleep upon his poſt, or leave it before he is - 
_ relieved, or hold correſpondence with a rebel or enemy, or ſtrike 
or uſe violence to his ſuperior officer, or ſhall diſobey his lawful 
commands; ſuch offender ſhall ſuffer ſuch puniſhment as a court 
martial ſhall inflid, * it extend to death itſelf. ? 


FL 


HowEveR expedient the moſt ſtri&t regulations may be i in 
time of actual war, yet, in times of profound peace, a little re- 
laxation of military rigour would not, one ſhould hope, be pro- 
ductive of much inconvenience. And, upon this principle, though 
by our ſtanding laws“ (ſtill remaining in force, though not at- 
tended to) deſertion in time of war is made felony, without be- 
nefit of clergy, and the offence is triable by a jury and before the 
judges of the common law ; yet, by our militia laws beforemen- 
tioned, a much lighter puniſhment is inflicted for deſertion in 
time of peace. So, by the Roman law alſo, deſertion in time of 
war was punifhed with death, but more mildly in time of tran- 
quillity*. But our mutiny act makes no ſuch diſtinction: for 
any of the faults therein mentioned are, equally at all times, 
en with death itſelf; if a court martial ffrall think | proper. 
9, This diſcretionary power of the court martial is indeed to be 
guided by the directions of the crown; which, with regard to 


| / Stat. 18 Hen, VI. c. 19. 2& 3 Ew. VI. Ff. 49. 165. 
SEE © + | es | military 5 
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military offences, has almoſt an abſolute legiſlative power. * His 
0 majeſty, ſays the act, may form articles of war, and conſtitute 
« courts martial, with power to try any crime by ſuch articles, 
ce and inflict ſuch penalties as the articles direct.“ A vaſt and moſt 
important truſt! an unlimited power to create crimes, and annex 
to them any puniſhments, not extending to life or limb ! Theſe 
are indeed forbidden to be inflicted, except for crimes declared to 
be ſo puniſhable by this act; which crimes we have juſt enumera- 
ted, and, among which, we may obſerve' that any diſobedience to 
lawful commands js one. Perhaps in ſome future reviſion of this 
act, which is in many reſpects haſtily penned, it may be thought 


_ worthy the wiſdom of parliament to aſcertain the limits of mili- 


tary ſubjection, and to enact expreſs articles of war for the go- 
vernment of the army, as is done for the government of the navy: 


eſpecially as, by our preſent conſtitution, the nobility and gentry of 
the kingdom, who ſerve their country as militia officers, are annually 


ſubjected to the ſame arbitrary rule, during their time of exerciſe. 


Ons of the greateſt advantages of our Engliſh law is, that 


not, only the crimes themſelves which it puniſhes, but alſo the 


penalties which it inflicts, are aſcertained and notorious : no- 


| thing is left to arbitrary diſcretion : the king by his judges diſ- 


penſes what the law has previouſly ordained ; but is not himſelf 
the legiſlator. How much therefore is it to' be regretted that a 
ſet of men, whoſe bravery has ſo often preſerved the liberties of 
their country, ſhould be reduced to a ſtate of ſervitude in the 
midſt of a nation of freemen ! for fir Edward Coke will inform 


us ), that it is one of the genuine marks of ſervitude, to have the 


Jaw, which is our rule of action, either concealed or Precarious : : 
« miſera eſt ſervitus, ubi jus eff vagum aut mcognitum.”. Nor is 
this ſtate of ſervitude quite conſiſtent with the maxims of ſound 
policy obſerved by other free nations. For, the greater the general 


liberty is which any ſtate enjoys, the more cautious has it uſually 


been of introducing ſlavery in any particular order or profeſſion. 
Theſe men, as baron Monteſquieu obſerves *, ſeeing the liberty 
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which others poſſeſs, and which they themſelves are excluded from, 
are apt (like eunuchs in the eaſtern ſeraglios) to live in a ſtate of 
perpetual envy and hatred towards the reſt of the community; and 
indulge a malignant pleaſure in contributing to deſtroy thoſe pri- 
vileges, to which-they can never be admitted. Hence have many 
free ſtates, by departing from this rule, been endangered by the 
revolt of their flaves : while, in abſolute and deſpotie governments 
where'there no real liberty exiſts, and conſequently no invidious 
compariſons can be formed, ſuch incidents are extremely rare. 
Two precautions are therefore adviſed to be obſerved in all prudent 
and free governments; 1. To prevent the introduction of ſlavery at 
all: or, 2. If it be already introduced, not to intruſt thoſe ſlaves 
with arms; who will then find themſelves an overmatch for the 
freemen. Much leſs ought the foldiery to be an exception to the 
in en and the only ſtate of fervitude i in the nation. . 


'B UT as oldies, by this 3 RY are thus put in a worſe 
condition than any other ſubjects, ſo, by the humanity of our 
ſtanding laws, they are in ſome caſes put in a much better. 
ſtatute 43 Eliz. c. 3. a weekly allowance is to be raiſed in every 
county for the relief of ſoldiers that are ſick, hurt, and maimed : 
not forgettin g the royal hoſpital at Chelſea for ſuch as are worn 
out in their duty. Officers and ſoldiers, that have been in the 
inge ſervice, are by ſeveral ſtatutes, enacted at the cloſe of ſe- 
veral wars, at liberty to uſe any trade or occupation they are fit 
for, in any town in the kingdom (except the two univerſities) 
_ notwithſtanding any ſtatute, cuſtom, or charter to the Ty. 
And foldiers in actual military ſervice may make c Ils, and 
diſpoſe of their goods, wages, and other perſonal chattels, with- 
out thoſe forms, ſolemnities, and expenſes, which the law re- 
quires in other caſes *, Our law does not indeed extend this pri- 
vilege ſo far as the cle law; which carried it to an extreme that 
Se i upon the ridiculous. For if a foldier, in the article of 
2 wrote any thing in bloody letters on his ſhield, or in the 
duſt of the field with his fword, it was a very good military teſta- 

Stat. 29 Car. II. c. 3. 5 W. III. c.21.$.6 - | 
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ment*. And thus much for the military ſtate, as TR 
by te laws of OE | 


Tur maritime ſtate is nearly related to the former; though 
much more. agreeable to the principles of our free conſtitution. 
The royal navy of England hath ever been it's greateſt defence 
and ornament : it is it's antient and natural ſtrength ; the float- 
ing bulwark of the iſland ; an.army, from which, however ſtrong 
and powerful, no danger can ever be apprehended to liberty: 

and accordingly it has been aſſiduouſſy cultivated, even from the 
earlieſt ages. To ſo much perfection was our naval reputation 
arrived in the twelfth century, that the code of maritime laws, 
which are called the laws of Oleron, and are received by all na- 
tions in Europe as the ground and ſubſtruction of all their marine 
conſtitutions, was confeſſedly compiled by our king Richard the 

firſt, at the iſle of Oleron on the coaſt of France, then part of 
the poſſeſſions of the crown of England ©. And yet, ſo vaſtly in- 
ferior were our anceſtors in this point to the preſent age, that 
even in the maritime reign of queen Elizabeth, fir Edward Coke“ 
thinks it matter of boaſt, that the royal navy of England then 
conſiſted of three and thirty ſhips. The preſent condition of our 
marine is in great meaſure owing to the ſalutary proviſions of the 
ſtatutes, called the navigation- acts; whereby the conſtant increaſe 
of Engliſh ſhipping and ſeamen was not only encouraged, but ren- 
dered unayoidably neceſſary. By the ſtatute 5 Ric. II. c. 3. in 
order to augment the navy of England,” then greatly diminiſhed, 

it was ordained, that none of the king's liege people ſhould ſhip 
any merchandize out-of or into the realm but only in ſhips of the 
king's ligeance, on pain of forfeiture. In the next year, by ſtatute 
6 Ric. II. c. 8. this wiſe proviſion was enervated, by only obliging 
the merchants to give Engliſh ſhips, (if able and ſufficient) the 
preference.” But the moſt beneficial ſtatute for the trade and com- 


oi milites quid in clypeo literis ſangnuine W Pabiltm eſſe oportet, Cad. 6. 21. 15. 
us rutilantibus adnotaverint, aut in pulvere 77 Inſt. 144. Coutumes de 20 . 
ixſcripſerint gladio ſuo, ipſo tempore quo, in 4 4Inft. 5 o. 
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merce of theſe kingdoms is that navigation- act, the rudiments of 

which were firſt framed in 1650*, with a narrow partial view: 
being intended to mortify the ſugar iſlands, which were diſaf- 


fected to the parliament and till held out for Charles II, by ſtop- 
ping the gainful trade which they then carried on with the Dutch*; | 
and at the ſame time to clip the wings of thoſe our opulent and 


aſpiring neighbours. This prohibited all ſhips of foreign nations 


from trading with any Engliſh plantations without licence from 


the council of ſtate. ' In 1651 * the prohibition was extended alſo 
to the mother country; and no goods were ſuffered to be imported 
into England, or any of it's dependencies, in any other than- 
Engliſh bottoms ; or in the ſhips of that European nation of 
which the merchandize imported was the genuine growth or ma- 
nufacture. At the reſtoration, the former proviſions were conti- 


nued, by ſtatute 12 Car. IT. c. 18. with this very material im- 


provement, that the maſter and three fourths of the mariners 
ſhall alſo be Engliſh ſubjects. 


Many laws have been made for the ſupply of the TRY navy 


with ſeamen ; for their regulation when on board; and to confer 


privileges and rewards on them during and after et. 


1. FI RS r, for their ſupply. The power of impreſſing men 


for the ſea ſervice by the king's commiſſion, has been a matter 


of ſome diſpute, and ſubmitted to with great reluctance; though 
it hath very clearly and learnedly been ſhewn, by fir Michael 
Foſter *, that the practiſe of impreſſing, and granting powers to 
the admiralty for that purpoſe, is of very antient date, and hath 
been uniformly continued by a regular ſeries of precedents to the 
preſent time: whence he concludes it to be part of the common 
law. The difficulty ariſes from hence, that no ſtatute has ex- 


preſſly declared this power to be in the crown, though many of 


them very ener imply it. The ſtatute 2 Ric. 1. c. 4 n | 


e Scobell 132. | : 
f Mod. Un. Hit, xi. 289. 
x Scobell. 176. : 


ep. 154. 
i Sce alſo Comb. 245 · 


* N. af SC & * 4 # AR * tal 24 Nes * 
ee n 8 . C 235 od 3 ISS ROC OA * . 4 7 ; 7 288 * 
8 x * a —— eb. 8 r . 8 ©, hp 2 +5 2 32 8 25 „ D 1 . 
N : | MG : Me 5 en m4] 1 en, ry 4; 9+ X 4 * Po, © We, 9 7 l 5 wn ' : het, 2 
TIT? 9 TE a . 1 — de” Cl der OD + 
+2 N % b . 2 $ 1 ba W 7%. 2 * y 
RR pr Tn, wi 1 ga MP or Per Oo oe tr TT PEEL? 8 n * 


Ch. 13. 1 8 of PERSONS, . 407 


of mariners being arreſted and retained for the king's ſervice, as 
of a thing well known, and practiſed without diſpute; and 1 
vides a remedy againſt their running away. By a later ſtatute*, if 
any waterman, who uſes the river Thames, ſhall hide himſelf 
during the execution of any commiſſion of prefling for the king's 
ſervice, he is liable to heavy penalties. By another, no fiſher- 
man-ſhall be taken by the queen's commiſſion to ſerve as a mari- 
ner; but the commiſſion fhall be firſt brought to two Juſtices of 
the peace, inhabiting near the ſea coaſt where the mariners are 
to be taken, to the intent that the juſtices may chuſe out and re- 
turn ſuch a number of ablebodied men, as in the commiſſion are 
contained, to ſerve her majeſty. And, by others *, eſpecial pro- 
tections are allowed to ſeamen in particular circumſtances, to pre- 
vent them from being impreſſed. All which do: moſt evidently 
imply a power of imprefling to reſide ſomewhere ; and, if any 
where, it muſt from the ſpirit of our conſtitution, as well as from 
the frequent mention of the * s commiſſion, reſide in the 
crown alone. 


Bu r, beſides this method of impreſſing, (which is only de- 
fenſible from public neceſſity, to which all private conſiderations 
muſt give way) there are other ways that tend to the increaſe of 
ſeamen, and manning the royal navy. Pariſhes may bind out poor 
boys apprentices to maſters of merchantmen, who ſhall be pro- 
tected from impreſſing for the firſt three years; and if they are 
impreſſed afterwards, the maſters ſhall be allowed their wages: 
great advantages in point of wages are given to volunteer ſeamen 
in order to induce them to enter into his majeſty's ſervice®: and 
every foreign ſeaman, who during a war ſhall ſerve two years in 
any man of war, merchantman, or privateer,. is naturalized /6 
facto. About the middle of king William's reign, a ſcheme was 
ſet on foot! for a regiſter of ſeamen to the number of thirty 


* Stat. 2 & 3 Ph. & M. e. 16. * Stat. 2 Ann. c. 6. 
d Seat. o Klin, £60: | o Stat, 1 Geo. II. ſt. 2. e. 14. 
m Stat. 7 & 8 W. III. e. 21. 2458 e. 6. Stat. 13 Geo. II. c. z. 

4 & 5 Ann. e. 19. 13 Geo. II. c. 17. &, 4 Stat. 7 &8 W. III. c. 21. 
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chouſand, for a conſtant and regular ſupply of the king's foot r ; 


with great privileges to the regiſtered men, and, on the other 
hand, heavy penalties in caſe of their non-appearance when called 
for: but this regiſtry, being judged to be rather a badgs of la- 


very, was aboliſhed by ſtatute 9 Ann. C.21. 


. Tu x method of ordering ſeamen in the royal fleet, and 
keepin g up a regular diſcipline there, is directed by certain expreſs 
rules, articles and orders, firſt enacted by the authority of parlia- 


ment ſoon after the reſtoration ©; but ſince new-modelled and al- 


tered, after the peace of Aix la Chapelle“, to remedy ſome de- 
fects which were of fatal conſequence in conducting the preceding 


war. In theſe articles of the navy almoſt every poſſible offence 


is ſet down, and the puniſhment thereof annexed: in which 
reſpect the ſeamen have much the advantage over their brethren 


in the land ſervice; whoſe articles of war are not enacted 


parliament, but framed from time to time at the pleaſure of the 
crown. Yet from whence this diſtinction aroſe, and why the 
executive power, which is limited ſo properly with regard to the 
navy, ſhould be fo extenſive with regard to the army, it is hard 
to aſſign a reaſon :- unleſs it proceeded from the perpetual eſta- 
bliſhment of the navy, which rendered a permanent law for their 
regulation expedient ; and the temporary duration of the army, 
which ſubſiſted only from year to-year; and might therefore with- 
ected to diſcretionary government. But, what- 
ever was apprehended at the firſt formation of the mutiny act, 
the regular rene wal of our ſtanding force at the entrance of every 
year has made this diſtinction idle. For, if from experience paſt 


we may judge of future events, the army is now laſtingly in- 


grafted into the Britiſh conſtitution; with this ſingularly fortunate 
circumſtance, that any branch of the legiſlature may annually 
put an end to it's legal eriſlener, by * to concur in it's 


_ continuance. 


' r Stat. 13 Car, I. ſt. . c. 9. wa, | | | * Stat. 22 Geo. II. c. 33. 8 | x | 7 


„  Fenvous. 0 


I WIr I regard to the privileges conferred on ſailors, they 
are pretty much the ſame with thoſe conferred on ſoldiers; with 
regard to relief, when maimed, or wounded, or ſuperannuate, 
either by county rates, or the royal hoſpital at Greenwich ; with 

. regard alſo to the exerciſe of trades, and the power of making 
informal de 1225 ments: and, farther *, no ſeaman aboard his ma- 
Jeſty's ſhips can be arreſted for any debt, unleſs the ſame be ſworn 
to amount to at leaſt twenty pounds; though, by the annual 


mutiny acts, a ſoldier may be arreſted for a debt which extends 
to half that value, but not to a leſs amount. 


t Stat. 1 Geo, II. * c. 14. 
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AVING thus commented on the rights and duties of 
perſons, as ſtanding in the public relations of magiſtrates 
and people; the method I have marked out now leads me to 
_ conſider their rights and duties in Private oeconomical relations. 


* 
* . 
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Tu three great relations in private life are, 1. That of ma/- 
ter and ſervant; which is founded in convenience, whereby a 


man is directed to call in the aſſiſtance of others, where his own 
and labour will not be ſufficient to anſwer the cares incum- 
bent upon him. 2. That of Buſband and wife ; which is founded 
in nature, but modified by civil ſociety: the one directing man 
to continue and multiply his ſpecies, the other preſcribing the 
manner in which that natural impulſe muſt be confined and re- 
gulated. 3. That of parent child, which is conſequential to 
that of marriage, being it's principal end and defign : and it is 
by virtue of this relation that infants are protected, maintained, 
and educated. But, ſince the parents, on whom this care is pri- 
_ . marily incumbent, may be ſnatched away by death or otherwiſe s 
before they have Fompleted their duty, the law has therefore pro- 
vided a fourth relation; That of guardian and ward, which 
is a kind of artificial parentage, in order to ſupply the deficiency, 
whenever it happens, of the natural. Of all theſe relations in 
their order. 
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In diſcufling the relation of maſter and ſervant, I ſhall, firſt, 
eonſider the ſeveral forts of ſervants, and how this relation is 
. created and deſtroyed : ſecondly, the effects of this relation with 


regard to the parties themſelves: and, laſtly, it's effect with re- 
gard to other perſons. 1 
I. As to the ſeveral forts of ſervants: I have formerly obſer- 
ved that pure and proper ſlavery does not, nay cannot, ſubſiſt in 
England ; fuch I mean, whereby an abſolute and unlimited power 
bs aeg to the maſter over the life and Temme the ſlave. Hall. 


gins of the ks of ſlavery e by Juſtinian b, are 15 of them” . 

built upon falſe foundations. As, firſt, flavery i is held to ariſe 588 4 4 cent . 

« jure gentium, from a ſtate of captivity in war; whence ſlaves FA Gert e a3. e 

are called mancipia, quafi manu capti. The conqueror, ſay the 
civilians, had a right Fg. life of 1 captive; and, having ſpared nee e 

that, has a right to deal with him as he pleaſes. But it is an- e ee, 

untrue poſition, when taken generally, that, by the law of na- AH. 

ture or nations, a man may kill his enemy: he has only a right 

to kill him, in particular caſes; in caſes of abſolute neceſſity, 

for ſelf-defence; and it is plain this abſolute neceſſity did not 

ſubſiſt, ſince the victor did not actually kill him, but made him 

priſoner. War is itſelf juſtifiable only on principles of ſelf-pre- 

ſervation ; and therefore it gives no other right over priſoners, 

but merely to diſable them from doing harm to us, by confining 

their perſons: much leſs can it give à right to kill, torture, abuſe, 

_ plunder, or even to enſlave, an enemy, when the war is over. 

Since therefore the right of making ſlaves by captivity, depends 

on a ſuppoſed right of ſlaughter, that foundation failing, the con- 

ſequence drawn from it muſt fail likewiſe. But, ſecondly, it 1s 

ſaid that ſlavery may begin jure civih;” when one man ſells 

himſelf to another. This, if only meant of contracts to ſerve or 
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work for another, is very juſt: but when applied to ſtrict flavery, 
in the ſenſe of the laws of old Rome ee Barbary, is alſo 
impoſſible. Every fals imp price, a quid pro quo, an e 
valent given to the ſeller in r f. what * A to t 
but what equivalent can be given for life, and liberty, both o 
which (in abſolute lavery) are held to be in tlie maſter" 8 diſpoſal? 
| His property alſo, the very price he ſeems to receive, devolves 
e fall to his maſter, the inſtant he be. ve. In 
e ee, of * caſe thetefore che buyer gives nothing, 
aid nf fc e thing: of What validity then can a fale Ye. 5; which c 'S che 
. er ee, A very principles upon which all fales are founded? Laſtiy, we are 
„ an beſides theſe aq ape y.wh ich: ſlaves Hunt, or are 
: t ſervi neſeuntur 7.1 
OA children 6. acquired, ſlaves are, jure naturae, 6: a neg; 
, ol birthright, flaves al.” But this being he two: Sorbet 
— Tights -muſt ll; ett her With them. If Fneitber eee nor the 
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pon theſe principles, the 8 of England s . and will 
he endure. the exiſtence of, ſlavery within this nation: ſo that 


in: an attempt was made to introduce it, by ſtatute 1. Edw VI. 

3. which ordained, that all idle yagabonds ſhould be made 

flaves, and ted upon bread, water, or ſmalldrink, and refuſe meat; 

ould wear a ring of iron round their necks, nn lebst and 
. Hi - ſhould be compelled by beating, chaining, or otherwif 

| 0 been the * aſſig nec Sho, e it never ſo Wer the e-ſpirit of 


; rogues; 8 3 is Natute v was . in two. years 
2 A And n no ĩt * laid down, that Hare or ere the 


Al ty. Y th ee any: who > which hi m as. 
"ter may have acquired, by contract or the like, to the perpetual 
ſervice of John or Thomas, this will remain ah in the fame * 
. Stat. 3&4Edw.VI. c.16. FEE e 
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ſtate as before : for this is no more than the ſame ſtate of fubjec- 


tion for life, which every apprentice ſubmits to for the ſpace of 
ſeven years, or ſometimes for a longer term. Hence too it fol- 


baptiſm from negro ſervants, leſt they ſhould thereby gain their 


a turk, or a heathen, as well as to thoſe who profeſs the true re- 
ligion of Chrift ; and it will not diſſolve a civil contract, either 


| baptiſm ; ; and, whatever ſervice the heathen negro owed- to his 
. maſter, che ſame i is he bound to render when a chriſtian. 


old and fixty, and married ones under thirty years of age, and all 


| 


lows, that the infamous and unchriſtian practice of withholding 


liberty, 1 is totally without foundation, as well as without excuſe. 
The law of England acts upon general and extenſive principles : : 
it gives liberty, rightly underſtood, that is, proteCtion, to a jew, 


expreſs or implied, between maſter and ſervant, on account of the 
alteration of faith in either of the contracting parties: but the 
ſlave is entitled to the ſame liberty in England before, as after, 


2 


Ev Ta firſt fort of ſervants tharafare, acknowleged by the 
laws of England, are menial ſervants ; ; fo called from being intra 
moenza, or domeſtics. The contract between them and their 
maſters ariſes upon the hiring: If the hiring be general without 
any Parpan time limited, the law conſtrues it to he a hiring fag ©” >, ns 
a year*; upon a principle of natural equity, that the ſervant ſhall © „ — 
ſerve, and the maſter maintain him, throughout all the revolu- TW 4 GO 
tions of | the reſpective ſeaſons; as well when there is work. to be 
done, as when there is not?: but the contract may be made for 
any larger or ſmaller term. All ſingle men between twelve years 


ſingle women between twelve and forty, not having any viſible 
livelihood, are compellable by two juſtices to go out to ſervice, x 
for the promotion of honeſt induſtry: and no maſter can _— 
away his ſervant, or ſervant leave his maſter, either before: or at 
the 924 of his term, without a quarter s warning; unleſs upon 
reaſonable cauſe to be allowed by a juſtice of the peace? 5 but 
they may part by conſent, or make a ſpecial bargain. 


5 Co. Lit. N * | | +. D : . r Stat. 5 Eliz. 8 > Fo: 7 5 f 5 
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2. ANOTHER ſpecies of ſervants are called apprentices (from 
Falls to learn) and are uſually bound for a term of years, by 
deed indented or indentures, to ſerve their maſters, and be main- 
tained and inſtructed by them: for which purpoſe our ſtatute 
law“ has made minors capable of binding themſelves. This is 
uſually done to perſons of trade, in order to learn their art and 
myſtery ; and ſometimes very large ſums are given with them, as 
a premium for ſuch their inſtruction: but it may be done to huſ- 
bandmen, nay to gentlemen, and others. And* children of poor 
perſons may be apprenticed out by the overſeers, with conſent of 
two juſtices, till twenty four years of age, to ſuch perſons as are 
thought fitting; who are alſo compellable to take them: and it 
is held, that gentlemen of fortune, and clergymen, are equally 
hable with others to ſuch compulſion x. Apprentices to trades 
may be diſcharged on reaſonable cauſe, either at requeſt of them- 
felves or maſters, at the quarter ſeſſions, or by one juſtice, with 
= to the ſeſſions: * who may, by the equity of the ſtatute, 
if they think it reaſonable, direct reſtitution of a ratable ſhare of 
the money given with the apprentice ®. And pariſh apprentices 
Rn diſcharged in the ſame manner, 55 two juſtices *. 


* 


— * 


* 


. A'THIRD ſpecies of ſervants are /aboxrers, who are only 
hired by the day or the week, and do not live intra moenia, as 
part of the _ concerning whom the ſtatute fo often cited * 
good regulations; 1. Directing that all per- 
ſons who have no "viſible effects may be compelled to work!: 
2. Defining how long they muſt continue at work in ſummer | 
and winter: 3. Puniſhing ſuch as leave or deſert their work: 


4. Empowering the juſtices at ſeſſions, or the ſheriff of che 


county, to ſettle their 0 e and . Inflicting i FOE on ſuch 
. either give, or exa of re 
> Stat. 3 Elin. 6.4 I k Salk. 37 491. 
i Stat. 5 Eliz. c. 4. 43 Eliz. c. 2. Jae. J. Stat. 5 Eliz, c. 4. 
c. 25. 7 Iac. I. c. 3. 8 & 9 W. & M. c. 30. Salk. 67. 
2 & 3 Ann. e. 6. 4 Ann. c. 19. 17 Geo. II. u Stat. 20 Geo, II. c. 19. 
95 5 ; | Stat. 5 Eliz. c. 4. N 12 5 
. 4: THERE 
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4. THERE is yet a fourth ſpecies of ſervants, if they may be 


ſo called, being rather in a ſuperior, a miniſterial, capacity; ſuch 


as flewards, factors, and bailifs : whom however the law conſi- 
ders as ſervants pro tempore, with regard to ſuch of their acts, as 
affect their maſter's or W 8 . Which leads me to 
conſider, 


II. Tux manner in which this 3 of ſervice, affects ei- 
ther the maſter, or ſervant. And, firſt, by hiring and ſervice for 


a year, or apprenticeſhip under indentures, a perſon gains a ſettle 
ment in that pariſh wherein he laſt ſerved forty days?. In the next 


place perſons ſerving as apprentices to any trade have an excluſive 


right to exerciſe that trade in any part of England d. This law, 


with regard to the excluſive part of it, has by turns been looked 


upon as a hard law, or as a beneficial one, according to the pre- 
vailing humour of the times: which has occaſioned a great va- 


riety of reſolutions in the courts of law concerning it; and at- 
tempts have been frequently made for it's repeal, though hitherto 


without ſucceſs. At common law every man might uſe what 


extended the reſtriction, No trades are held to be within the ſta- 
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trade he pleaſed; but this ſtatute reſtrains that liberty to ſuch as 
have ſerved as apprentices: the adverſaries to which proviſion 
ſay, that all reſtrictions (which tend to introduce monopolies) are 
pernicious to trade; the advocates for it alledge, that unſkilfulneſs 
in trades is equally detrimental to the public, as monopolies. - 
This reaſon indeed only extends to ſuch trades, in the exerciſe 
' whereof” ſkill is required : but another of their arguments goes 


much farther ; viz. that apprenticeſhips are uſeful to the com- 
monwealth, by employing of youth, and learning them to be 


| early induſtrious; but that no one would be induced to undergo 
a ſeven years ſervitude, if others, though equally ſkilful, were 


e the ſame advantages without having undergone the ſame 
diſcipline: and in this there ſeems to be much reaſon. However, 
the reſolutions of the courts have in general rather confined than 
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tute, but ſuch as were in being at the making of it”: for tra- 
ding in a country village, apprenticeſhips are not requiſite* : and 
following the trade ſeven years is ſufficient without any binding; 
47 for the ſtatute only ſays, the perſon muſt ſerye as an Ry 
et and doe not require an actual ene to have exiſted *. (oe 


5 p 7 1. A MASTER may by law Serre d his apprentice or ferent for 
"Hat. A negligence or other miſbehaviour, ſo it be done with moderation“: 

"I 2 £ Flt. though, if the maſter's wife beats him, it is good cauſe of de- 
1 6: parture”, But if any ſervant, workman, or labourer aſſaults his 
_ e. maſter or dame, he ſhall ſuffer one year's impriſonment, and other 


Fl 1 cor Pera e. not ending to l or limb *. * 


7 5 * | Sts 3 
os 1 +2 By ſervice all ſervants and labourers, except apprentices, be- 


come entitled to wages: according to their agreement, if menial 
ſervants; or according to the appointment of the ſheriff or ſeſ- 
ſions, if labourers or ſervants in huſbandry: for the ſtatutes for 
regulation of wages extend to ſuch ſervants only? ; it being im- 
poſſible for any magiſtrate to be a judge of the exdplayinent We 
menial ſervants, or 8 courſe to aſſeſs their . | 


© 4 s © 
Row. 


7 


relation of maſter and ſervant: or how a maſter may behave to- 


| wards others on behalf of his ſervant ; and what a ſervant my 
do on behalf of his maſter. 51 als: y 


: A D, firſt, the mates: may maintain, that is, abet and afliſt 5 

his ſervant in any action at. law againſt a ſtranger: whereas, in 
general, it is an offence againſt public juſtice to encourage ſuits | 

and animoſities, by helping to bear the expenſe of them, and is 
called in law maintenance. A maſter alſo may bring an action 

- againſt any man for F beating or may his ſervant ; but in ſuch 


Ee. Lord Raym. 514. 5 | %m ct ³ mg wt 
| * 1Ventr. 51. 2 Keb. 583, = Seat. c Elie, e. 4. | 
t Lord Raym. 1179, | 'I 2 Jones. 47. 
* 1 Hawk. P. C.130, Lamb. Kiren 49-126 8 2 Roll. Abr. 11 5. 
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caſe he muſt aſſign, as a ſpecial reaſon for ſo doing, his own da- 
mage by the loſs of his ſervice; and this loſs muſt be proved 
upon the trial*. A maſter likewiſe may juſtify an aſſault in de- 
fence of his ſervant, and a ſervant in defence of his maſter*: the 
maſter, becauſe he has an intereſt in his ſervant, not to be de- 
prived of his ſervice ; the ſervant, becauſe it is part of his duty, 
for which he receives his wages, to ſtand by and defend his 
| maſter©. Alſo if any perſon do hire or retain my ſervant, being 
in my ſervice, for which the ſervant departeth from me and goeth 
to ſerve the other, I may have an action for damages againſt both 
the new maſter and the ſervant, or either of them : but if the 
45 new maſter did not know that he is my ſervant, no action lies; IE 
| unleſs he afterwards refuſe to reſtore him upon information and . 
demand. The reaſon and foundation upon which all this doc- oY 
trine is built, ſeem to be the property that every man has in the 
ſervice of his domeſtics ; acquired by the contract of hiring, and 
1 by giving them wages. 


| As for thoſe things which a FERN may do on behalf of his 
maaſter, they ſeem all to proceed, upon this principle, that the 
5 maſter is anſwerable for the act of his ſervant, if done by his 
command, either expreſlly given, or implied: nam qui facit per 
alium, facit per ſe*. Therefore, if the ſervant commit a treſpaſs 
by the command or encouragement of his maſter, the maſter ſhall 
be guilty of it: not that the ſervant is excuſed, for he is only to 
obey his maſter in matters that are honeſt and lawful. If an inn- 
keeper's ſervants rob his gueſts, the maſter is bound to reſtitution*: 
för as there is a confidence repoſed in him, that he will take care 
to provide honeſt ſervants, his negligence is a kind of implied 
conſent to the robbery ; nam, qui non prohibet, cum proſiibere poſ- 
. Jubet. 80 likewiſe if the drawer at a tavern ſells a man bad 


9 Rep. 113. 3 2 huſband « or Ig for the chaſtity of his 
> 2 Roll. Abr. 546. 1 wife or daughter. 
In like manner, by the laws of king 4 F. N. B. 167, 168. 
Alfred, c. 38. a ſervant was allowed to 1 A4 Inſt. 109. 


„ his * a parent for his child, and. if .Noy's Max. c. 43. . 
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wine, whereby his health is injured, he may bring an action 
againſt the maſter*: for, although the maſter did not expreſſly 
order the ſervant to ſell it to that perſon in particular, yet his. 


permitting him to draw and fell it at "Uk is e a 3 
command. | 


In the ſame manner, whatever a ſerwhine is permitted to do in 

the uſual courſe of his buſineſs, is equivalent to a general com- 

- mand. If I pay money to a banker's ſervant, the banker is an- 

| Gwerable for it: if I pay it to a clergyman's or a phyſician's ſer- 
vant, whoſe uſual buſineſs it is not to receive money for his maſ- 
ter, and he imbezzles it, I muſt pay it over again. If a ſteward. 
lets a leaſe of a farm, without the owner's knowlege, the owner 
muſt ſtand to the bargain ; for this is the ſteward's buſineſs. A 
wife, a friend, a relation, that uſe to tranſact buſineſs for a man, 
are quoad hoc his ſervants; and the principal muſt anſwer for their 
conduct: for the law implies, that they act under a general com- 
mand ; and, without ſuch a doctrine as this, no mutual inter- 
courſe between man and man could ſubſiſt with any tolerable con- 
venience. If I uſually deal with a tradeſman by myſelf, or con- 
ſtantly pay him ready money, I am not anſwerable for what my - 
ſervant takes up upon truſt ; for here is no implied order to the 
tradeſman to truſt my ſervant : but if I uſually ſend him upon 
truſt, or ſometimes on truſt, and ſometimes with ready money, 1 
am anſwerable for all he takes up; for the tradeſman cannot poſ- 


fibly aingmin when he comes 25 my order, and when upon his 
own 1 | 


Ir a ſervant, laſtly, by kis 8 does any damage to a 
ſtranger, the maſter ſhall anſwer for his neglect: if a ſmith's 
ſervant lames a horſe while he is ſhoing him, an action lies againſt 
the maſter, and not againſt the ſervant. But in theſe caſes the "IM 
damage muſt be done, while he is actually employed in the maſs 
ter's ſervice ; otherwiſe the ſervant ſhall anſwer for . own miſ- 


x I * Abr. 95. 


. 


Ds, Dr & Stud. d. 2. 10 Noy's max, 


. 44 | | 
| bchaviour. | 
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behaviour. Upon this principle, by the common law *, if a ſer- 
vant kept his maſter's fire negligently, ſo that his neighbour's 
houſe was burned down thereby, an action lay againſt the maſ- 
ter; becauſe this negligence happened in his ſervice: otherwiſe, 
if the ſervant, going along the ſtreet with a torch, by negligence 
ſets fire to a houſe; for there he is not in his maſter's immediate 
ſervice, and muſt himſelf anſwer the damage perſonally. But 
now the common law is, in the former caſe, altered by ſtatute 
6 Ann. c. 3. which ordains that no action ſhall be maintained 
againſt any, in whoſe houſe or chamber any fire ſhall acciden- 
tally begin; for their own loſs is ſufficient puniſhment for their 
own or their ſervants' careleſſneſs. But if ſuch fire happens 
through negligence of -any ſervant (whoſe loſs is commonly very 
little) ſuch ſervant ſhall forfeit 100 J, to be diſtributed among 
the ſufferers ; and, in default of payment, ſhall be committed to 
ſome workhouſe and there kept to hard labour for eighteen 
months k. A maſter is, laſtly, chargeable if any of his family 
layeth or caſteth any thing out of his houſe into the ſtreet or 
common highway, to the damage of any Individual, or the com- 
mon nuſance of his majeſty's liege people: for the maſter hath 
the ſuperintendance and charge of all his houſhold. And this 
alſo agrees with the civil law; which holds, that the pater 
familias, in this and ſimilar caſes, < 06 alterius culpam tenetur, ive 
"0 Js Kue libert.” | 


W E may hoe. that in all the caſes here put, the maſter 
may be frequently a loſer by the truſt repoſed in his ſervant, but 
never can be a gainer : he may frequently be anſwerable for his 

ſervants miſbehaviour, but never can ſhelter himſelf from pu- 
niſhment by laying the blame on his agent. The reaſon of this 
is ſtill uniform and the ſame ; that the wrong done by the ſer- 


1 Noy's max. c. 44. | was not able to pay, was to ſuffer a cor- 
* Upon a ſimilar principle, by the law poral puniſhment. 

of the twelve tables at Rome, a perſon by I Noy's max. c. 44. 

whoſe negligence any fire began was bound * Ff.g.3.1. Inf, 45.1: 

to * double to the ſufferers; or if he | 
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wine, whereby his health is inf jured, he may bring an action 
againſt the maſter : for, icagh the maſter did not expreſſly 
order: the ſervant to ſell it to that perſon in particular, yet his. 


permitting him: to draw and fell it at. an is ION a baron 
command. . | 


1 N the ſame manner, whatever a ſervant is permitted to do in 
the uſual courſe of his buſineſs, is equivalent to a general com- 


mand. If I pay money to a banker's ſervant, the banker is an- 


ſwerable for it: if I pay it to a clergyman's or a phyſician's ſer- 
vant, whoſe uſual buſineſs it is not to receive money for his maſ-- 
ter, and he imbezzles it, I muſt pay it over again. If a ſteward. 
lets a leaſe of a farm, without the owner's knowlege, the owner 


muſt ſtand to the bargain ; for this is the ſteward's buſineſs. A 


wife, a friend, a relation, that uſe to tranſa& buſineſs for a man, 


are quaad hoc his ſervants; and the principal muſt anſwer for their 


conduct: for the law implies, that they act under a general com- 
mand; and, without ſuch a doctrine as this, no mutual inter- 
courſe between man and man could ſubſiſt with any tolerable con- 


venience. If I uſually deal with a tradeſman by myſelf, or con- 


ſtantly pay him ready money, I am not anſwerable for what my 
ſervant takes up upon truſt ; for here is no implied order to the 

tradeſman to truſt my ſervant : but if I uſually ſend him 
truſt, or ſometimes on truſt, and ſometimes with ready money, 1 > 
am anſwerable for all he takes up; for the tradeſman cannot poſ- 
fibly ning when he comes 1 ”y 588 and when upon 7 
own authority *. | 


Ir a ſervant, laſtly, by his negligence does any ti to FR | 


ſtranger, the maſter ſhall anſwer for his mr if a ſmith's 


ſervant lames a horſe while he is ſhoing him, an action lies againſt 
the maſter, and not againſt the ſervant. But in theſe caſes the 
damage muſt be done, while he is actually employed i in the maſ- 
ter's ſervice ; ; otherwiſe the ſervant ſhall anſwer for his own miſ- 


r 1 Roll, Abr.g5. 
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behaviour. Upon this principle, by the common laws, if a ſer- 


vant kept his maſter's fire negligently, ſo that his neighbour's. 


houſe was burned down thereby, an action lay againſt the maſ- 
ter; becauſe this negligence happened in his ſervice : otherwiſe, 
if the ſervant, going along the ſtreet with a torch, by negligence 
ſets fire to a houſe; for there he is not in his maſter's immediate 
ſervice, and muſt himſelf anſwer the damage perſonally. But 
now the common law is, in the former caſe, altered by ſtatute 
6 Ann. c. 3. which ordains that no action ſhall be maintained 
againſt any, in whoſe houſe or chamber any fire ſhall acciden- 
tally begin ; for their own loſs is ſufficient puniſhment for their 
own or their ſervants' careleſſneſs. But if ſuch fire happens 
through negligence of -any ſervant (whoſe loſs is commonly very 
little) ſuch ſervant ſhall forfeit 100/, to be diſtributed among 
the ſufferers ; and, in default of payment, ſhall be committed to 
ſome workhouſe and there kept to hard labour for eighteen 
months k. A maſter is, laſtly, chargeable if any of his family 
layeth or caſteth any thing out of his houſe into the ſtreet or 
common highway, to the damage of any individual, or the com- 


mon nuſance of his majeſty's liege people! : for the maſter hath 


the ſuperintendance and charge of all his houſhold. And this 
alſo agrees with the civil lawn; which holds, that the pater 
familias, in this and ſimilar caſe 8, 05 aerin culpam tenetur, A” 
5 "EIS five libert.” 


Wr may obſerve, that in all the cules here put, the maſter 


may be frequently a loſer by the truſt repoſed in his ſervant, but 


never can be a gainer: he may frequently be anſwerable for his 
ſervant's miſbehaviour, but never can ſhelter himſelf from pu- 

niſhment by laying the blame on his agent. The reaſon of this 
zs ſtill uniform and the ſame; that the wrong done N the ſer- 


i Noy's max. c. 44. was not able to pay, was to ſuffer a cor- 


* Upon a fimilar principle, by the law poral puniſhment. 
of the twelve tables at Rome, a perſon by I Noy's max. c. 44. | 
whoſe negligence any fire began was bound * Ef. 9. 3. 1. Inf. 4. 5 1. 
to pay: double to the ſufferers; or if he ; | 
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vant is looked upon in law as the wrong of the maſter himſelf ; 
and it is a ſtanding maxim, that no man ſhall be allowed to make 
any advantage of his own wrong. 


* 


e 


* 


+ 
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CHAPTER THE FIFTEENTH. 


or HUSBAND AND WIFE. 


HE ſecond private relation of perſons is that of marriage, , ; 
Which includes the reciprocal duties of huſband and wife; | +. £0 
or, as moſt of our elder law books call them, of baron and feme. | 
In th e conſideration of which I ſhall in the firſt place enquire, 
how marriages may be contracted or made; ſhall next point out 
the manner in which they may be diffolved ; and ſhall, laſtly, | CS 
take a view of the legal cffects and conſequence of marriage. | 


I. Our how conſiders marriage i in no other light than as a 4 1 
civil contract. The Holingſꝭ of the matrimonial ſtate is left en- 2 
tirely to the ecclefiaſtical law: the temporal courts not having: 
juriſdiction to conſider unlawful marriages as a fin, but merely 
as a civil inconvenience. The puniſhment therefore, or annulling, 
of inceſtuous or other unſcriptural marriages, is the province of 
the ſpiritual courts; which act pro ſalute animae *. And, taking 


in 7 civil light, the law treats it as it does all other contracts; 5 
: allowing it to be good and valid in all caſes, where the parties at N 
the time of making it were, in the firſt place, willing to contract; . . 


ſecondly, able to contract; and, laſtly, actually d contract, in 
io prayer forms and ſolemnities required by law. 


2 Salk. 121. 
FIRST, 
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Fi Rs r, they muſt be willing to contract. © Conſenſus, non con- 
* * cubitus, facit nuptias,” is the maxim of the civil law in this 
caſeb: and it is adopted by the common lawyers ©, who indeed 
have ma (eſpecially in antient times) almoſt all their notions 
of the S of ee from the canon and civil laws. 


SECONDLY, they muſt be able to ood ih general, all 
perſons are able to contract themſelves in marriage, unleſs they 
labour under ſome particular diſabilities, and incapacities. What 
thoſe are, it will here be our buſineſs to 8 


= No w theſe diſabilities e of two torts : firſt, ſuch as are ca- 
= | : . nonical, and therefore ſufficient by the eccleſiaſtical laws to avoid 
A the marriage in the ſpiritual court; but theſe in our law only 
1 | make the marriage voidable, and not 1% facto void, until ſen- 
1 tence of nullity be obtained. Of this nature are pre- contract; 
conſanguinity, or relation by blood ; and affinity, or relation by 
marriage; and ſome particular corporal infirmities. And theſe 
= 7  eanonical diſabilities are either grounded upon the expreſs words 
=—_ of the divine law, or are conſequences. plainly deducible from 
V thence: it therefore being finful in the perſons, who labour un- 
=_ | der them, to attempt to contract matrimony together, they are 
=—_ properly the odject of the eccleſiaſtical magiſtrate's coercion ;., in 
1 58 dtder to ſeparate the offenders, and infli penance for the . 
—AW pre ſalute animarum. But ſuch marriages not being void ad initia, 
—_ but voidable only by ſentence of ſeparation, they are eſteemed 
: valid to all civil purpoſes, unleſs ſuch: ſeparation is actually made 

| during the life of the parties. For, after the death. of either of 
= them, the cqurts of common law will not ſuffer the ſpiritual court 
—_—  .. cd declare ſuch marriages to have been void; becauſe ſuch decla- 
_ ration cannot now tend to the reformation of the parties. And 
_—— . 7 therefore when a man had married his firſt wife's lifter, and after 
AY 5 her death the biſhop's 8 court was proceeding to anzul 20 mar- 


o EA. 50. 17. 30. So i 15d. 
< Co. Litt. 33. 


8 
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riage and ade the iſſue, the court of king's bench granted 


a prohibition guoad hoc; but permitted them to proceed to puniſh 


the huſband for inceſt.. Theſe canonical diſabilities, being en- 
tirely the province of the eccleſiaſtical courts, our books are per- 
fectly ſilent concerning them. But there are a few ſtatutes, which 
ſerve as directories to thoſe courts, of which it will be proper to 
take notice. By ſtatute 32 Hen. VIII: c. 38. it is declared, that 
all perſons may lawfully marry, but ſuch as are prohibited by 
God's law; and that all marriages contracted by lawful perſons in 
the face of the church, and confummate with bodily knowlege, and. 


fruit of children, ſhall be indiſſoluble. And (becauſe in the times 


of popery a great variety of degrees of kindred were made im- 
pediments to marriage, which impediments might however be 
bought off for money) it is declared by the ſame ſtatute, that no- 
thing (God's law except) ſhall impeach any marriage, but within. 
the LAYER degrees ; the fartheſt of which is that between uncle 
and niece . By the ſame ſtatute all impediments, ariſing from 
pre- contracts to other perſons, were aboliſhed and declared of 


none effect, unleſs they had been conſummated with bodily know 
lege: in which caſe the canon law holds ſuch contract to be a. 


marriage de facto. But this branch of the ſtatute was repealed by 
— 2 & 3 Edw. VI. c. 23. How far the act of 26 Geo. II. c. 33. 


(which prohibits all ſuits in eccleſiaſtical courts to compel. a mar- 
' riage, in conſequence of any contract) may collaterally extend; 


to revive this clauſe of Henry VIII's ſtatute, and aboliſh the: 
© impediment of pre- contract, I leave to be conſidered by the 
" Eatoniſts,. : | SO eu LIAR | 


Tu R other ſort of diſabilities are thoſe which are created; or 
at leaſt enforced, by the municipal laws. And, though ſome of 
them may be grounded on natural law, yet they are regarded by 
the laws of the land, not ſo much in the light of any moral of- 
fence, as on account of the civil inconveniences they draw after 
them. Theſe civil diſabilities make the contract void ab. init io, 
and not merely voidable : not that: they diſſolve a contract already 

e $48. | f Gilb, Rep. 158. 


formed 
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formed, but they render the parties incapable of forming any 

contract at all: they do not put aſunder thoſe who are joined to- 
* gether, but they previouſly hinder. the junction. And, if any 


perſons under theſe legal incapacities come together, it is a me- 
retricious, any not a matrimonial, union. 


. Dan firſt 4 theſe legal diſabilities i is a prior marriage, or 
having another huſband or wife living; in which caſe, beſides the 
| penalties conſequent upon it as a felony, the ſecond marriage is 

to all intents and purpoſes void 5 : - polygamy being condemned 

both by the law of the new teſtament, and the policy of all pru- 
dent . eſpecially in theſe northern climates. And Juſtinian, 
even in the climate of modern Turkey, is expreſs", that . duas 
e uxores on ee habere non OW: | 


$4: . HE next legal diſability is want of age. This i is baficient 

to avoid all other contracts, on account of the imbecillity of judg- 

ment in the parties contracting; a fortlori therefore it ought to 
avoid this, the moſt important contract of any. Therefore if a 
boy under fourteen, or a girl under twelve years of age, marries, 
this marriage is only inchoate and imperfe& ; and, when either of 
them comes to. the age of conſent aforeſaid, they may diſagree ; 
and declare the marriage void, without any divorce or ſentence in 
the ſpiritual court. This is founded on the civil law *. But the 
canon law PAYS. a greater regard to the conſtitution, than the age 9 
of the parties : for if they are habiles ad matrimonium, it is a 
good marriage, whatever their age may be. And in our law it . 
ſo far a marriage, that, if at the age of conſent they agree to con- 
tinue together, they need not be married again!. If the huſband 
be of years of diſcretion, and the wife under twelye, when ſhe 
comes to years of diſcretion he may diſagree as well as ſhe may : 
for in contracts the obligation muſt be mutual; both muſt be 
bound, or neither: and ſo it is, vice verſa, when the wife! iS of 
years of diſcretion, and the huſband under b. 


r Bro. Abr. zi. Baſtardy, pl. 5 * meal ö 
-* a1, 10-0. 1 Co. Latt. 996 . * ere d 
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3. ANOTHER incapacity ariſes from want of conſent of pa- 
rents or guardians. By the common law, if the parties them- 
ſelves:were of the age of conſent, there wanted no other concur- 

_ rence to make the marriage valid: and this was agreeable to the 
canon law. But, by ſeveral ſtatutes *, penalties of 100 J. are laid 
on every clergyman who marries a couple either without publica- 
tion of banns (which may give notice to parents or guardians) or 
without a licence, to obtain which the conſent of parents or 
guardians muſt be ſworn to. And by the ſtatute 4 & 5 Ph. & M. 
c. 8. whoſoever marries any woman child under the age of ſixteen _ |. 
years, without conſent of parents or guardians, ſhall be ſubje&t to 5 {x 
fine, or five years impriſonment : and her eſtate during the huſ- _— 
band's life ſhall go to and be enjoyed by the next heir. The civil 
law indeed required the conſent of the parent ar tutor at all ages; 
unleſs the children were emancipated, or out of the parents power“: 
and, if ſuch conſent from the father was wanting, the marriage 
was null, and the children illegitimate? ; but the conſent of the 
mother or guardians, if unreaſonably withheld, might be redreſſed 
and ſupplied by the judge, or the preſident of the province, 1 | W_ 
and if the father was non compos, a ſimilar remedy was given. 1 
Theſe proviſions are adopted and imitated by the French and 3 _ 
Hollanders, with this difference : that in France the ſons cannot | 1 
marry without conſent of parents till thirty years of age, nor the h 9 
daughters till twenty five; and in Holland, the ſons are at their 
own diſpoſal at twenty five, and the daughters at twenty*. Thus 
hath good, and thus at preſent ſtands, the law in other neighbour- 
ing countries. And it has been lately thought proper to introduce 
| ſomewhat of the ſame policy into our laws, by ſtatute 26 Geo. II. 
. © 33. whereby it is enacted, that all marriages celebrated by li- 
a cence (for banns ON ae) where either of the EN is 


6 W. III. c.6. eu. UI. 35. e ibe. jo 


10 Ann. c. 19. Domat, of dowries $. 2.  Monteſq. 
Ef. 23. 2.2, & 18. e VV C00 
P Ef. 1. 5 Li. „ Vinnius i in Int. I. 1. 1 10. * 2 SEES... 
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under 
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under twenty 
poſed NG t 10 oo fat 
be not living, of the mother or guardians, be abſolutely 
void. A like proviſion. is made as in the law, where the 
mother or guardian is uon compar, beyond ſea, ar unreafonably: 
froward, to diſpenſe with ſuch conſent at the. 
ond chancellor: but no proviſion is made, in cafe the father ſhould | 
incapacity. Much may: be, and 
been, laid both tor and againſt this innovation upon our 
MN. On the one hand, it prevents the 


* 


* 


venience to thoſe private families wherein they happen. On the 
ther hand, reſtraints. upon marriage, eſpecially among the lower 
| mental to the public, by hindering 
3: and to religion and morality, by encouraging 
- licentiouſneſs and debauchery among the fingle of 
and thereby deſtroying one end of ſociety and government, which 
is, concubitu probibene vago. And of this Iaſt inconvenience the 
oman Jones were ſq ſenſible, that at the fame. time that they for- 
| > conſent of parents or guardis 
were leſs rigorous upon that very account with 
ts: bor. if A 


the age of twenty five, and 
the er wende ads a dip! In her: condukt he was not allowed to 
diſinherit her upon that account; 8 A non 2 culpa, 
e rentum, id commiſſe gn) ; 


It — 5 


out A com 
„5 ſo neither can the matrimo-: 


46 A FOURTH 3 8 wi 
are of which, as no 
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* by the old common 


law might haue married"; wherein it was m defective. 
The civil aw judged much more ſenſibly, when it made ſuch 
deprivations of reaſon a preyious impe 3 thaugh. not a cauſe . 
of diuorce, d after marriage. This defect in 
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our laws is however remedied with regard to lunatics, and per- 


ſons under frenzies, by the expreſs words of the ſtatute 15 Geo. II. 


c. 30. and idiots, if not within the letter of the ſtatute, are at 


2 within the reaſon of it. 2 | 


Lab 81 LY, the pirthee muſt not only be willing, and able, to 
contract, but actually muſt contract themſelves in due form of 


law, to make it a good civil marriage. Any contract made, per 
verba de pragſenti, or in words of the preſent tenſe, and in caſe 


of cohabitation per verba de futuro alſo, between perſons able to 


contract, was before the late act deemed a valid marriage to many 
purpoſes; and the parties might be compelled in the ſpiritual 


courts to celebrate it in facie eccigiac. But theſe verbal contracts 
are now of no force, to compel a future marriage. Neither is 
any marriage at preſent valid, that is not celebrated in ſome pariſh 


church or public chapel, unleſs by diſpenſation from the arch- 


biſhop of Canterbury. It muſt alſo be preceded by publication 


of banns, or or by licence from the ſpiritual judge. Many other 
formalities ate likewiſe preſcribed by the a&; the negle& of 
which, proves penal, does not invalidate the marriage. It is 


held to be alfo eſſential to a marriage, that it be performed by a 
perſon. i in orders; though the intervention of a prieſt to ſolem- 
nize this contract is merely juris poſbiui, and not jurit naturalis 


aut diuini it being ſaid = pope Innocent the third was the 


firſt. who ordained 4 celebration of marriage in the church * ; 
before which it was totally a civil contract. And, in the fines 


of the. grand rebellion, . all marriages were performed by the 


juſtices of the peace; and theſe marriages were declared valid, 


without any freſh ſolemnization, by ftatute 12 Cat. H. e. 33. 


But, as the law now ſtands, we may upon the whole collect, that 
no marriage by the temporal taw is 15% fads void, that is cele- 


brated by a perſon in orders, --- in a pariſh church or public 
| ales ak en oe —_— ogra —— in fag | 


| 7 Stat. 26 Cs. II. c. 33. | 5 - Moor 179, Art 22 e. 
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—_. . - 8 of banns or a licence, between ſingle perſons, --- conſenting, 3 
33 OTE == of ſound mind, and of the age of twenty one years; or 
. of the age of fourteen in males and twelve in females, with 
1 ; conſent of parents or guardians, or without it, in caſe of widow- 


= ; hood. And no marriage is voidable by the eccleſiaſtical law, after 
—_.. - mme death of either of the parties; nor during their lives, unleſs 


$ Bo for the canonical impediments of pre- contract, if that indeed ſtill 
—_— exiſts; of conſanguinity ; and of affinity, or corporal imbecillit fy 
bb 18 1 previous to the marriage. e ray 1 


4 I 4 * * : 4 * $ - 
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_— | II. I am next to conſider the manner in which marriages ' 
- . may be diſſolved; and this is either by death, or divorce. There 
1 Ly, are two kinds of divorce, the one total, the other partial; the 
= dne @ vinculo matrimonii, the other merely 4 menſa et thoro. The 
1 total divorce, @ vinculo matrimonti, muſt be for ſome of the ca- 
1 | Z nonical cauſes of impediment before-mentioned; and thoſe, exiſt- 
= 11 1 ing before the marriage, as is always the caſe in conſanguinity ; 

= 8 not ſupervenient, or arifing afterwards, as may be the caſe in af- 
= 2 1 LL finity or corporal imbecillity.. For in caſes of total divorce, the 
Z . - marriage is declared null, as having been abſolutely unlawful 25 
—_ initio; and the parties are therefore ſeparated pro ſalute anima- 
—_— rum: for which reaſon, as was before obſerved, no divorce can 
7 2 be obtained, but during the life of the parties. The iflue of ſuch 


* 


3 © marriage, as is thus entirely diſſolved, are baſtards. + 
3 be  DivoRCE @ menſa et tboro is when the marriage is juſt and 
. lawful ab initio, and therefore the law is tender of diſſolving it; 
_— but, for ſome ſupervenient cauſe, it becomes improper or impoſſible 
_ 5 for the parties to live together: as in the caſe of intolerable ill 

3 8 temper, or adultery, in either of the parties. For the canon law, 

_ which the common law follows in this caſe, deems fo highly and 

—_— with ſuch myſterious reverence of the nuptial tie, that it will not 

—_—. . allow it to be unlooſed for any cauſe whatſoever, that ariſes after 

_ - . he union is made. And this is ſaid to be built on the divine re- 
—_ EOS ee. Litt 235. | 
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vealed law; though that expreſſly aſſigns incontinence as a cauſe, 
and indeed the only cauſe, why a man may put away his wife 
and marry another ©. Fhe civil law, which is partly of pagan: 
original, allows many cauſes of abſolute divorce; and ſome of 
them pretty ſevere ones, (as if a wife goes to the theatre or the 


public games, without the knowlege and conſent of the huſband *), 


but among them adultery is the principal, and with reaſon named: 
the firſt*. But with us in England adultery is only a cauſe of ſe- 


paration from bed and board*: for which the beſt reaſon that 


can be given, is, that if divorces were. allowed to depend upon 
a matter within the power of either the parties, they would pro- 
bably be extremely frequent ; as was the caſe when: divorces were: 
allowed for canonical diſabilities, on the mere confeſſion of the: 


parties, which is now. prohibited by the canons". However, 


divorces a vinculo matrimonii, for adultery, have of late years been: 


frequently granted. * act of ee 


Ix caſe of divorce a wen er Av, the law allows alimony to: 

| the wife; which is that allowance, which is made to a woman: 
for her ſupport out of the huſband's eſtate ; being ſettled at the: 

diſcretion of the eccleſiaſtical judge, on conſideration of all the. 

circumſtances of the caſe. This is ſometimes called her eftovers ;. 

for which, if he refuſes payment, there is ( beſides the ordinary: 


proceſs of excommunication) a writ at eommon law de effovertrs. 


 habendis, in order to recover iti. It is generally proportioned to: 


the rank and quality of the parties. But in caſe of clapornents: | 


and ling with an adulterer, the law Wan her: no alimony ®. 


; II. Havins thus ſhewn how 1 04 may be made, or 
diſſolved, I come now, laſtly, to: W of the legal e 
- of ſack: 2 or — 


0 Matt. xix. g. 5 © 2 Mod. 374. 
* Nov. 117. | > Can. 1603. c. 105. 
Cod. 5. 17. 8. e .. 


Moor 683. * Cowel. tit. Alimony. 
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wt 
ing or legal exiſtence of the woman is ſuſ- 
2 — che marriage, or at leaſt is incorporated and con- 
ſolidated into that of the huſpand: under whoſe wing, protection, 
and cover, ſhe performs every ching; and is therefore called in 
our law- french a feme- covert; is faid-to be covert- laran, or un- 
der the protection and influence of her huſband, her baron, or 
lord; and her condition during her marriage is called her cover- 
7 pon this principle, of an union of perſon in huſbind and 
oſt all the legal rights, duties, and diſabilities, 
of them acquire by the marriage. I ſpeak not at pre-. 
ſent of the rights of property, but of ſuch as are merely perſonal. 
For this reaſon, a man cannot grant any _ to his wife, or en- 
ter into coyenant with 
her ſeparate exiſtence ; and to covenant with her, rr be — 
to covenant with himſelf: and therefore it is alſo generally true, 
that all compacts made between huſband and wife, when ſingle, 
are voided by the intermarriage ". A woman indeed may be at- 
ies no ſeparation from, but 


% 


alters repreſentation. of, 
bequeath any thing to his 
the coverture is det 


is bound to provide his wife 


himſelf; 
a them: but for any 
able. Alſo if a wife elopes, and 
Huſband is not chargeable even for neceſlaries*; at leaſt if the 
13 who furniſhes them, is ſufficiently apprized of hei elope- 
ted defore marriage, the huſband i 
Dinas men to pay the deb for he has adopt 


! 
— * 


V e e 
V „„ r 1 Sid. 120. 
* "oy. Car. $52, „ Str. 647. 
F. N. B. 27. | 1 Lev. 5. 
W Litt. 112. | | 
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her circumſtances together. If the wife be injured i in her per- 


fon or her property, the can bring Al action for redreſs without 
her huſband's concurrence, and in his name, as well as her own": 


neither can ſhe be ſued, without making the huſband a defen- 


dant*. There is indeed one caſe where the wife ſhall fue and be 
| ſued as a feme ſole, viz. where the huſband has abjured the realm, 


or is bariiſhed? : for then he is dead in law; and, the huſband 
being thas difabled to ſue for or defend the wife, it would be 
moſt unreaſonable if ſhe had no remedy, or could make no de- 
fence at all. In criminal proſecutions, it is true, the wife may 
be indicted: and punithed ſeparately*; for the union is only a civil 
union. But, in trials of any fort, they are not allowed to be evi- 
dence for, or againſt, each other * : partly becauſe it is impoſſible 
their teſtimony thould be indifferent 3 but principally becauſe of 
the union of perſon: and therefore, if they were admitted to be 
witneſſes for each other, they would contradift one maxim of 
law, nemo in propria caufa teſtis efje: debet; and if againſt each 


other, they would contradict another maxim, nemo tenetur fe- 


e ipſum accuſare.” But where the offence is directly againſt the 


perſon: of the wife, this rule has been uſually diſpenſed with * : 
= therefore, by ſtatute 3 Hen. VII. c. 2. in. cafe a woman bo 
foreibly taken away, and married, ſhe may be a witneſs againſt 
ſuch her huſband, in order to convict him of felony. For in this 
eaſe ſhe can with no propriety be reckoned his wife; becauſe a 
main ingredient, her conſent, was wanting to the contract: and 
alſd there; is another maxim of law, that no man ſhall take ad- 
vantage of his own. wrong; which the raviſher here would do, 
if by forcibly marrying: a woman, he could prevent her from 
being a RR who. is yy the _ witneſs, to > that "OP 


fact. 1 (A ' 
« Med. 186. F y Co. ne 
V Salk. 119. 1 Roll. Abr. 347. # 1 Hawk. P. C. 3. 


* I Leon. 312. This was alſo the practice 2 2 Haw, P. C. 431. 


nin the courts of Athens, (Fot. Antiqu. State trials, vol. 1. Lon Audly'vc caſe. 
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i 1 . „„ Int the civil law the huſband and wife are conſidered as ute EE 
- | | diſtinct perſons ; and may have ſeparate eſtates, contracts, debts, 


A and injuries: and therefore, in our eccleſiaſtical: courts, a wo- | 


—_— 55 man may Gus n ſned without her huſband ©. ; 
_ 3 0 . ; 2 - ; 


—_— . Bur, Ae our Nen in general conſiders man and wife as 
—_—  - ; one perſon, yet there are ſome inſtances in which ſhe is ſeparately 
—_ _  conlidered; as inferior to him, and acting by his compulſion. 


=_ ' ot And therefore all deeds executed, and acts done, by her, during 
=. -- her coverture, are vaid; or at leaſt voidable ; except it be a fine, 
—_—  - or the like matter rof record, in which caſe-ſhe muſt be ſolely and 
= - - 5 | ſecretly examined, to learn if her act be voluntary. She cannot 
=_ e by will deviſe lands to her huſband, unleſs under ſpecial circum- 
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5 : ſtances; for I the time of making it ſhe is ſuppoſed to be under 

a N ais cõercion f. And in ſome felonies, and other inferior crimes, 
: | committed d by her, through conſtraint of her huſband, the law 
FF excuſes her *: but this extends not to treaſon or murder. 
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= EE... :-. aaa Huſband alſo. (by: the old law) might give his wife mo- 
1 17 > . en correction. For, as he is to ee. for her miſbehaviour, 
1 Tp | the law thought it reaſonable to intruſt him with this power of 
6. 1 ; reſtraining her, by domeſtic chaſtiſement, in the ſame moderation 
3 . that a man is allowed to correct his ſervants or children; for 
. whom the maſter or parent is alſo liable in ſome caſes to anſwer. 
=—_ But this power of correction was confined within reaſonable 
3 bounds; and the huſband was prohibited to uſe any violence to 
maus wiſe, after quan ad virum, ex cauſa regiminis et caſtigationis 
3 : g uxoris ſuue, licite et rationabiliter pertinet *, The civil law gave 
1 the huſband the ſame, or a larger, au thority c over his wife; allow- 
1 ET ing him, for ſome miſdemeſnors, flagellis et fuſtibus acriter ver- 
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But, with us, in the politer reign of Charles the ſecond, this 
power of correction began to be doubted ®; and a wife may now 
have ſecurity of the peace againſt her huſband n; or, in return, a 
huſband againſt his wife. Yet the lower rank of people, who 
were always fond of the old common law, ſtill claim and exert 
TE their antient privilege : and the courts of law will ſtill permit a 


' huſband to reſtrain a wife of her liberty, in caſe of any groſs 
miſbehaviour *. e | 


b Tuns are the chief legal effects of marriage during the co- 
verture; upon which we may obſerve, that even the diſabilities, 
which the wife lies under, are for the moſt part intended for her 

protection and benefit. 80 great a favourite is the female ſex of 
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F PARENT and CHI LD. 


HE next, and the moſt univerſal relation in nature, is im- 
mediately derived from the preceding, being that between 
parent and child. : N e 


CAIIDREN are of two ſorts; legitimate, and ſpurious, or 


baſtards: each of which we ſhall conſider in their order ; and 
firſt of legitimate children. | 


I. ALEGITIMATE child is he that is born in lawful wed- 
lock, or within a competent time afterwards. © Pater eft quen 
« nuptiae demonſtrant,” is the rule of the civil law*; and "this 


holds with the civilians, whether the. nuptials happen before, or 


after, the birth of the child. With us in England the rule is 
narrowed, for the nuptials muſt be precedent to the birth; of 
which more will be ſaid when we come to conſider the caſe of 


baſtardy. At preſent let us enquire into, 1. The legal duties of 


parents to their legitimate children. 2. Their power over them. 


3. The duties of ſuch children to their parents. 


o 
« 


Fg 


\ 


1. "AND, firſt, the duties of parents to legitimate children: 


which principally conſiſt in three particulars ; their maintenance, 
their protection, and their education, 


a Bf. 2. 4. Go 
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Tu E duty of parents to provide for the maintenance of their 
children is a principle of natural law; an obligation, ſays Puf- 
fendorf®*, laid on them not only by nature herſelf, but by their 
own proper act, in bringing them into the world: for they would 
be in the higheſt manner injurious to their iſſue, if they only 
gave the children life, that they might afterwards ſee them periſh. 
By begetting them therefore they have entered into a voluntary 
obligation, to endeayour, as far as in them lies, that the life which 
they have beftowed ſhall be ſupported and preſerved. And thus 
the children will have a perfe& right of receiving maintenance 
from their parents. And the preſident Monteſquieu © has a very 
juſt obſervation upon this head: that the eſtabliſhment of mar- 
riage in all civilized ſtates is built on this natural obligation of the 


father to provide for his children; for that aſcertains and makes 


known the perſon who is bound to fulfil this obligation: whereas, 
in promiſcuous and illicit conjunctions, the father is unknown; 


and the mother finds a thouſand obſtacles in her way; --- ſhame, 


remorſe, the conſtraint of her ſex, and the rigor of laws ; --- 
that ſtifle her inclinations to perform this duty: and * ſhe 
generally wants ability. 


Tu E — laws of all well- regulated ſtates have taken 
care to enforce this duty : though providence has done it more 
effectually than any laws, by implanting in the breaſt of every 
parent that natural 5%, or inſuperable degree of affection, 
which not even the deformity of perſon' or mind, not even the 
wickedneſs, ingratitude, and rebellion 'of children, can mg. 
; ſuppreſs. or Lorne) rant 


Tax civil law* obliges the parent to order maintenance for 


his child; and, if he refuſes, © judex de ea re cognoſcet.” Nay, it 


carries this matter ſo far, that it will not ſuffer a parent at his 


death totally to diſinherit his child, without wy giving his 
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436 an Book I. 
reaſon for ſo doing ; and there are fourteen ſuch reaſons. reckoned. 
up“, which may juſtify ſuch diſinheriſon. If the parent alleged 


no reaſon, or a bad, or falſe one, the child might ſet the will afide; 


ranquam teftamentum inofficieſum, a teſtament contrary to the natu- 
ral duty of the parent. And it is remarkable under what colour 
the children were to move for relief in ſuch a caſe : by ſuggeſt- 


ing that the parent had loſt the uſe of his reaſon, when he made 
2 inofficious. teſtament. And this, as Puffendorf obſerves , was 


not to bring into diſpute the teſtator's power of diſinheriting his 


own offspring; but to examine the motives upon which he did 
it: and, if they were found defective in reaſon, then to ſet them 


aſide. But perhaps this is going rather too far: every man has, 


er ought to have, by the laws of ſociety, a power over his o.]. 


property: and, as Grotius very well diſtinguiſhes *, natural right: 
obliges to give. a neceſſary maintenance to children; but what. is. 


more than that, they have no other right to, than as it is given 
them by the favour of their * or the 2 conſtitutions 


of the municipal — 


| 
8 


Py E T us next e what proviſion our own laws have made for: 
this natural duty. It is a principle of law *,. that there is an ob- 


ligation on every man to provide for thoſe deſcended from his 


loins: and the manner, in which this obligation ſhall be perform- 
ed, is thus pointed out. The. father, and mother, grandfather,, 


at their own charges, if of ſufficient ability, according as the: 
quarter ſeſſions ſhall direct: and“ if a parent runs away, and 


leaves his children, the churchwardens and overſcers of the pariſh 


ſhall ſeiſe his rents, goods, and chattels, and. diſpoſe of them to- 
wards their relief. By the interpretations which the courts of 
law have made upon theſe ſtatutes, if a mother or grandmother 


marries.again, and was before ſuch ſecond marriage of ſufficient 


ability to deep the ec the huſband ſhall be charged to main- 


— 


. g. 0 » Raym. 500. 
f J. 4. c. 11. 97. +} Stat. 43 Eliz. c. 2. 


8 N. 8. 25. & 2. c. 6. 7. 1. 3. ä * Stat. 5 Geo. I. c. 8. 


tain 


and grandmother of poor impotent perſons ſhall maintain them 


* 
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tain it!: for this being a debt of hers, when ſingle, ſhall like 
others extend to charge the huſband. But at her death, the re- 
lation being diſſolved, the huſband is under no farther obligation. 


No perſon is bound to provide a maintenance for his iſſue, 
unleſs where the children are impotent and unable to work, either 


through infancy, diſeaſe, or accident; and then is only obliged 
to find them with neceſſaries, the penalty on refuſal being no 
more than 205. a. month, For the policy of our laws, which 
are ever watchful to promote induſtry, did not mean to compel 


a father to maintain his idle and lazy children in eaſe and indo- 
lence: but thought it unjuſt to oblige the parent, againſt his will, 
to. provide them with ſuperfluities,. and other indulgences of for- 
tune; imagining they might truſt to the impulſe of nature, if 


the children were deſerving of ſuch favours. Vet, as nothing i is 


ſo apt to ſtifle the calls of nature as religious bigotry, it is enact- 


ed”, that if any popiſh parent ſhall refuſe to allow his proteſtant 


ehild a fitting maintenance, with a view to compel him to change 


his religion, the lord chancellor ſhall. by order of court conſtrain. 


him to do what is juſt and reaſonable. But this did not extend 
to perſons of another religion,. of no leſs bitternefs and. bigotry. 
than the popiſh: and therefore in the very next year we find an 
inſtance of a Jew of immenſe riches, whoſe only daughter having 
embraced chriſtianity, he turned her out of doors; and on her 
application for relief, it was held ſhe was intitled to none”. But 


this gave occaſion o to another ſtatute ?, ' which ordains, that if 


jewiſh parents refuſe to allow their proteſtant children a fitting 
maintenance, ſuitable to the fortune of the parent, the lord chan 
cellor on complaint may make ſuch. order therein as he ſhall ſee: 


Proper. 


Ou law has made no proviſion- to prevent the diſinheriting 


of children by will; leaving every man's property in his own. 


I Styles. 283. 2 Bulſtr. 346. o Com. Journ. 18 Feb. 12 Mar. 1701.. 
= Stat. 11 & 12 W. III. c. 4. 5 1 Ann. ſt. 1. c 30. 
Lord Raym. 699. 


diſpoſal, 


RietrT® Booxl 


upon a principle of liberty in this, as well as every other, 
action: though perhaps it had not been amiſs, if the parent had 
been bound to leave them at the leaſt a neceflary ſubſiſtence. By 
the cuſtom of London indeed, (which was formerly univerſal 
throughout the kingdom) the children of freemen are entitled to 
one third of their father's effects, to be equally divided among 
them; of which he cannot deprive them. And, among perſons 
of any rank or fortune, a competence is generally provided for 
younger children, and the bulk of the eſtate ſettled upon the 
eldeſt, by the marriage articles. Heirs alſo, and children, are 
favourites of our courts of juſtice, and cannot be diſinherited by 
ay dubious or ambiguous words; there being required the ut- 
moſt certainty of the teſtator's intentions to take away the right 
of an heir 1 £ e ee OO: 
Fol the duty of maintenance we may eaſily paſs to that of 
protection; which is alſo a natural duty, but oh permitted than 
enjoined by any municipal laws : nature, in this reſpect, work- 
ing ſo ſtrongly as to need rather a check than a ſpur. A parent 
may, by our laws, maintain and uphold his children in their law- 
wits, without being guilty of the legal crime of maintaining 
quarrels*.” A parent may alſo juſtify an aſſault and battery in de- 


fence of the perſons of his children: nay, where a man's fon 
was beaten by another boy, and the father went near a mile to 


find him, and there revenged his ſon's quarrel by beating the 
other boy, of which beating he afterwards died; it was not held 
to be murder, but manſlaughter merely *. Such indulgence does 
the law ſhew to. the — of human nature, and the workings 


T u x laſt 2 of parents to their children is that of giving 
chem an education; ſuitable: to their ſation in life: a duty pointed 

out by reaſon, and of far the great ortance of any. For, 
as Puffendorf very well obſerves „it is not eaſy to imagine or 


. . * 
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q 1 Lev. 130. 09335-2411 t Cro. Jae 296. 1 Hawk. P. C. 83. 


1 Hawk, P. C. 131. | | = | allow, 
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allow, that a parent has conferred any conſiderable benefit upon 
his child, by bringing him into the world; if he afterwards en- 
tirely neglects his culture and education, and ſuffers him to grow 
up like a mere beaſt, to lead a life uſeleſs to others, and ſhame- 
ful to himſelf. Yet the municipal laws of moſt countries ſeem to 


be defective in this point, by not conſtraining the parent to be- 
ſtow a proper education upon his children. Perhaps they thought 


it puniſhment enough to leave the parent, who neglects the in- 


| ſtruction of his family, to labour under thoſe griefs and inconve- 
niences, which his family, fo uninſtructed, will be ſure to bring 
upon him. Our laws, though their defects in this particular can- 
not be denied, have in one. inſtance made a wiſe proviſion for 
breeding up the riſing generation; ſince the poor and laborious 
part of the community, when paſt the age of nurture, are taken 


out of the hands of their parents, by the ſtatutes for apprenticing 
poor children“; and are placed out by the public in ſuch a man- 
ner, as may render their abilities, in their ſeveral ſtations, of the 


greateſt advantage to the commonwealth. The rich indeed are 


left at their own option, whether they will breed up their child- 


ren to be ornaments or diſgraces to their family. Vet in one caſe, 
that of religion, they are under peculiar reſtrictions: for- it is 


provided, that if any perſon ſends any child under his govern- | 


ment beyond the ſeas, either to prevent it's good education in 
England, or in order to enter into or reſide in any popiſh college, 
or to be inſtructed, perſuaded, or ſtrengthened in the popiſh re- 
gion; in ſuch caſe, beſides the difabilities incurred by the child 
ſo. ſent, the parent or perſon ſending thall forfeit r00l. which 7 
ſhall go to the ſole uſe and benefit of him that ſhall diſcover the 
- offence. And if any parent, or other, ſhall ſend or convey any 
perſon beyond ſea, to enter into, or be reſident in, or trained up 


in, any priory, abbey, nunnery, Popiſh univerſity, college, or ſchool, 


or houſe of jeſuits, or privits, or in any private popith family, in 
order to be inſtructed, perſuaded, or confirmed in the popiſh re- 
ligion; or ſhall conttibute any thing towards their maintenance 


3 See page 414. 5 . V Stat. 1 III. c. 4. 
* Stat. Jae. 1. c. 4. & "REL Co 5. 4 Stat, 3 Car. I. c. 2. 
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the former conſideration, their duty; this authority being 


e RIGHTS Boon l. 


e abroad by any pretext whatever, the perſon both ſending 
and ſent ſhall be diſabled to ſue in law or equity, or to be execu- 


b. or adminiſtrator to any perſon, or to enjoy any legacy or deed 


of gift, or to bear any office in the realm, and ſhall forfeit all his 


fade and chattels, and likewiſe all his real eſtate for life. 


2. Tu k power of parents over ; their den is 4 Hm ; 


ven 
them, partly to enable the parent more effectually to perform his 


duty, and partly as a recompence for his care and trouble in the 
faithful diſcharge of it. And upon this ſcore the municipal laws 
of ſome nations have given a much larger authority to the parents, 
than others. The antient Roman laws gave the father a power 
of life and death over his children; upon this principle, that he 
who gave had alſo the power of taking away. But the rigor of 
theſe laws was ſoftened by ſubſequent conſtitutions; fo that * we 
find a father baniſhed by the emperor Hadrian for killing his ſon, 
though he had committed a very heinous crime, upon this maxim, 


that © patria poteſtas in pietate debet, non in atrocitate, confiftere.” 


But ſtill they maintained to the laſt a very large and abſolute au- 
thority : for a ſon could not acquire any property of his own du- 


ring the life of his father ; but all his acquiſitions belonged to the 


father, or at leaſt the profits of them for his life b 


Tur power af a parent by our Engliſh laws is-much more 


eee but ſtill ſufficient to keep the child in order and obe- 


dience. He may lawfully correct his child, being under age, in 


a reaſonable manner; for this is for the benefit of his education. 
The conſent or concurrence of the parent to the marriage of 


his child under age, was alſo directed by our antient law to be ob- 


tained: but now it is abſolutely neceſſary; for without it the con- 
tract is void. And this alſo is another means, which the law 


has put into the parent 8 hand; in order the better to — 


» 
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his duty; firſt, of protecting his children from the ſnares of art- 


ful and deſigning perſons; and, next, of ſettling them properly 
in life, by preventing the ill conſequences of too early and preci- 
pitate marriages. A father has no other power over his ſons e/- 


tate, than as his truſtee or guardian; for, though he may receive 


the profits during the child's minority, yet he muſt account for 
them when he comes of age. He may indeed have the benefit of his 
children's labour while they live with him, and are maintained 
by him: but this is no more than he is entitled to from his ap- 
prentices or ſervants. The legal power of a father (for a mother, 
as ſuch, is entitled to no power, but only to reverence and re- 
ſpe) the power of a father, I ſay, over the perſons of his child- 
ren ceaſes at the age of twenty one: for they are then enfran- 
chiſed by arriving at years of diſcretion, or that point which the 
law has eſtabliſhed (as ſome muſt neceſſarily be eſtabliſhed) when 


the empire of the father, or other guardian, gives place to the 


empire of reaſon. Yet, till that age arrives, this empire of the 
father continues even after his death ; for he may by his will ap- 
point a guardian to his children. He may alſo delegate part of 
his parental authority, during his life, to the tutor or ſchoolmaſ- 


ter of his child; who is then in loco parentis, and has ſuch a por- 


tion of the power of the parent committed to his charge, viz. 
that of reſtraint and correction, as may be —_—y to anſwer 
the rape for which he is employed. 


7 


3. Tur duties of children to their parents ariſe from a prin- 


ciple of natural juſtice and retribution. For to thoſe, who gave 
us exiſtence, we naturally owe ſubjection and obedience during 


our minority, and honour and reverence ever after; they, who 
protected the weakneſs of our infancy, are entitled to our protec- 
tion in the infirmity of their age; they who by ſuſtenance and 
education have enabled their offspring to proſper, ought 1 in return 


to be ſupported by that offspring, in caſe they ſtand in need of 


aſſiſtance. Upon this principle proceed all the duties of children 


to their parents, which are enjoined by poſitive laws. And the 
| Hhh Athenian 
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Athenian laws * carried this principle into pratice with a ſcru- 


pulous kind of nicety : obliging all children to provide for their 


father, when fallen into poverty ; with an exception to. ſpurious 


children, to thoſe whoſe chaſtity had been proſtituted by con- 
ſent of the father, and to thoſe whom he had not put in any way 
of gaining a livelyhood. The legiſlature, fays baron Monteſquieus, 

conſidered, that in the firſt caſe the father, being uncertain, had. 
rendered the natural obligation precarious z ; that, in the ſecond 
caſe, he had ſullied the life he had given, and done: his children 
the greateſt of injuries, in depriving them of their reputation; 
and that, in the third caſe, he had rendered their life (ſo far as 


in him lay) an inſupportable burthen, by ny them with. x no 


= 


means of fubſiſtence, 


OuR lin agree with thoſe of 1 with regard to the firſt 
only of theſe particulars, the caſe of ſpurious iſſue. In the other 
caſes the law does not hold the tie of nature to be diſſolved by 
any miſbehaviour of the parent ; and therefore a child is equally 


_ juſtifiable in defending the perſon, or maintaining the cauſe or 


he cr (hes 
be eu, T; vol 2477. 


ſuit, of a bad parent, as a good one; and is equally compellable® „ 
if of ſufficient ability, to maintain and provide for a wicked and 


unnatural progenitor, as for one who has ſhewn the grooms ten- 
derneſs and parental piety. 


* 


. W E are next to conſider the caſe af legitimate children, 
or baſtards; with regard to whom let us inquire, 1. Who are 
baſtards. 2. The legal duties of the parents towards .a- baſtard 


child. 3. The th and Feen OS ſuch baſtard 
children. = | 


I. Wu o are W A baſtard, "OP. our Eng liſh Ln, is one 
that is not only begotten, but born, out of lawful matrimony. The 
civil and canon laws do not allow a child to remain a baſtard, if 
the parents men, intermarry Ts and herein they differ moſt 


r Potter's Antiq. b. 4. c. is. 


d Stat. 43 Eliz. | i 
x . L. I. 26. c. 5. 


ul. I, * Decretal. I. 4. t. 17. c. 1. 
materially | 
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materially from our law; which, though not ſo ſtrict as to re- 
quire that the child ſhall be hegotten, yet makes it an indiſpenſable 
condition that it ſhall be 4orn, after lawful wedlock. And the 
reaſon of our Engliſh law is ſurely much ſuperior. to that of the 


| Roman, if we conſider the principal end and deſign of eſtabliſh- 


ing the contract of marriage, taken in a civil light; abſtractedly 
from any religious view, which has nothing to do with the legi- 
timacy or illegitimacy of the children. The main end and deſign 
of marriage therefore being to aſcertain and fix upon ſome certain 
perſon, to whom the care, the protection, the maintenance, and 
the education of the children ſhould belong; this end is undoubt- 
edly better anſwered by legitimating all iſſue born after wedlock, 
than by legitimating all iflue of the ſame parties, even born be- 
fore wedlock, ſo as wedlock afterwards enſues: 1. Becauſe of 
the very great uncertainty there will generally be, in the proof 
that the iſſue was really begotten by the ſame man; whereas, by 
confining the proof to the birth, and not to the begetting, our 
law has rendered it perfectly certain, what child is legitimate, 


and who is to take care of the child. 2. Becauſe by the Roman 
laws a child may be continued a baſtard, or made legitimate, at 
the option of the father and mother, by a marriage ex poſt facto; 


thereby opening a door to many frauds and partialities, which by 
our law are prevented. 3. Becauſe by thoſe laws a man may re- 
main a baſtard till forty years of age, and then become legitimate, 


by the ſubſequent marriage of his parents; whereby the main 


end of marriage, the protection of infants, is totally fruſtrated. 


4. Becauſe this rule of the Roman laws admits of no limitations 


as to the time, or number, of baſtards ſo to be legitimated; but 
a dozen of them may, twenty years after their birth, by the ſub- 


ſequent marriage of their parents, be admitted to all the privile- 


ges of legitimate children. This is plainly a great diſcouragement 


to the matrimonial ſtate; to which one main inducement 1s uſually 
not only the deſire of having children, but alſo the deſire of pro- 
creating lawful heirs, Whereas our conſtitutions guard againſt this 


indecency, and at the ſame time give ſufficient allowance to the 
frailties of human nature. For, if a child be begotten while the 
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parents are ſingle, and they will endeavour to make an early re- 
paration for the offence, by marrying within a few months after, 
our law is ſo indulgent as not to baſtardize the child, if it be 
born, though not begotten, in lawful wedlock: for this is an in- 
cident that can happen but once; fince all future children will be 
begotten, as well as born, within the rules of honour and civil 
ſociety. Upon reaſons like theſe we may ſuppoſe the peers to have 
acted at the parliament of Merton, when they refuſed to enact 
that children born Before: en ſhould be 0 legitimate. 


Fro M what has been ſaid it appears, that all rs born. 
before matrimony are baſtards by our law; and ſo it is of all 
children born fo long after the death of the huſband, that, by the 

_ uſual courſe of geſtation, they could not be begotten by him. 
But, this being a matter of ſome uncertainty, the law is not ex- 
act as to a few days. And this gives occaſion to a proceeding at 
common law, where a widow is ſuſpected to feign herſelf with. 
child, in order to produce a ſuppoſititious heir to the eſtate: an 
attempt which the rigor of the Gothic conſtitutions eſteemed: 
equivalent to the moſt atrocious theft, and: therefore puniſhed. 
with death”. In this caſe with us the heir preſumptive may have 
. a writ de ventre inſpiciendo, to examine whether ſhe be with child. 
or not“; which is entirely conformable to the practice of the civil 
law: and, if the widow be upon due examination found not 
pregnant, any iſſue ſhe may afterwards produce, though within 
nine months, will be baſtard. But if a man dies, and his widow: 
ſoon after marries again, and a child is born within ſuch. a time, 
as that by the courfe of nature it might have been the child of 
either huſband; in this caſe he is ſaid to be more than ordinarily 
legitimate; Tar he Mas when he arrives to * of diſcretion > 
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= Rogauerunt emmes ab ads. ut 20 Hen. Ul. c. 9. Don the incraduRtion to · 
eonſentirent quod nati ante matrimonium efſent. the great charter, edit. Oxon. 1 75 * & 
legitimi, feeut illi qui nati ſunt poſt matrimo- anno 1253. 

nium, quia ecclefia tales habet pro legitimis, Co. Jac. 54 . 

Et onnes conites et barones una voce reſponde- . = Stiernhook ge jure Gabor. 13. c. FA 

runt, quod nolunt leges Angliae mutare, quae 2 Co. Litt. 8. 

* eſtates ſunt et approbatae. Stat, FEI. 25. tit. 4, per tot. 
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chooſe which of the fathers he pleaſes?. To prevent this, among 
other inconveniences, the civil law ordained that no widow ſhould 


marry infra annum luctus i; a rule which obtained fo early as the 


reign of Auguſtus , if not of Romulus: and the fame conſti- 

tution was probably handed down to our early anceſtors from 

the Romans, during their ſtay in this iſland ; for we find it eſta- 
bliſhed under the Saxon and Danith — . 


As baſtards may be born before the coverture;. or marriage 
ſtate, is begun, or after it is determined, ſo alſo children born 
during wedlock may in ſome circumſtances be baſtards. As if the 
- Huſband be out of the kingdom of England (or, as the law 
ſomewhat looſely phraſes it, extra quatuor maria) for above nine 
months, fo that no acceſs to his wife can be preſumed, her iſſue. 


during that period ſhall be baſtard*. But, generally, during the 
coverture acceſs of the huſband ſhall be preſumed, unleſs, the : 


contrary ean be ſhewn *; which is ſuch a negative as can only be 
proved by ſhewing him to be elſewhere : for the general rule is, 


pragſumitur pro legitimatione". In a divorce a menſa et thoro, if 


the wife breeds children, they are baſtards; for the law will pre- 
ſume the huſband and wife conformable to the ſentence of fepa- 


ration, unleſs acceſs be proved: but, in a voluntary ſeparation by 


agreement, the law will ſuppoſe acceſs, unleſs the negative be 


hewn “. . So alfo if there is an apparent impoſſibility of procrea- 


tion on the part of the huſband, as if he be only eight years old, 


or the like, there the iſſue of the wife ſhall be baſtard ). Like-. 


wiſe, in caſe of divorce in the ſpiritual-court a vinculo matrimonii, 
all the iſſue born during the coverture are baftards*; becauſe ſuch 


| divorce is always upon ſome. cauſe, that rendered the marriage 


unlawful and null from the . 


Co. Litt. 9. 5 | ® Co. Lite 244 | 
t Cod. 5 9. 2. | \f u Salk. F23. 1. W. . Stra. 92g. 
* But the year was chen only ten months. 5 Rep. 99 99. 

Ovid. Faſt. I. 27. | * Salk. 123. 


Sit omnis vidua fine marito duodecim menſes. I Co. Litt. 244. 
EL. Etbelr. A. D. 1008. LL. Carat. c. . = Ibid. 235. 
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2. 3 * T us next ſee the duty of parents to their baſtard c 
ren, by our law; which is principally that of maintenance. 
* FR though baſtards are not looked upon as c en civil pur- 
poaſes, Ins the ties of nature which maintenance is one, are 
diſſolved: and they hold indeed as to many other 
intentions; as, particularly, at a man ſhall 
tard ſiſter or daughter. The civil law therefore, when it denied 
maintenance to baſtards begotten under certain atrocious circum- 
ſtances*, was neither conſonant to nature, nor reaſon , however 
. profligate and wicked the parents might juſtly. l eſteemed. _ 


5 


. , 4 4 
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Tux method i in which the Eng iſt law provides maintenance 
for them is as follows. When a woman is delivered, or declares 
erſelf with child, of a baſtard, and will by oath 
of peace charge any perſon having got her with chile 
ſhall cauſe ſuch perſon to be apprehended, and comlit; 5 5 il 
he gives ſecurity, either to maintain the child, or appear at the 
next quarter ſeſſions to diſpute and try the fact. But if the wo- 
man dies, or is married before delivery, or miſcarries, or proves 
not to have been with child, the p be 
ho 
__ ginal zpplication to . may he keeping 
baſtard, by charging the mother, or 5 ae father with 
payment of money or other ſuſtentation for that 
if ſuch putative father, or lewd mother, run oy from thay pa- 


1 


er 


>» 


Ns riſh, the overſeers by direction of two juſtices may ſeize: their. 
rents, goods, and chattels, in order to bring up. the ſaid baſtard 
child. Yet ſuch is the humanity of our laws, that no woman can 
be compulſively queſtioned concerning the father of her child, till 
one month after her 8 i which indulgence is however 
very frequently a hardſhip upo pariſhes, by ſuffering the parents 


A Lord Raym. 68. Con 3 . Stat. 18Eliz. C.3. 7Jac.I. c. 4. 30ar. I. 
Þ Nov, 89. c. 15. F £4. 13& 14 Car. II. c. 12. 6 Geo. II. c. 31. 
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| appertain to a baſtard. The rights are very few, being only ſuch * 55 


* though he has none by inheritance; All other children have a 


neſs, incapable | of holy orders ; ; and, though that were diſpenſed 4A cafrnte e Zi 1 47 


- unjuſt, and cruel to the laſt degree: and yet the civil. law, ſ 2 
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* 


1 PROCEED next to the rights and incapacities which 2. * 4, > 66 


as he can acquire ; for he cant inherit nothing, being looked upon 
as the ſon of e and ſometimes called ſilius nullius, ſome- 


times filius populi*. Yet he may gain a ſirname by reputation *, ” 


ſettlement in their father's parith ; but a baſtard in the pariſh 

where born, for he hath no father However, in caſe gf fraud, b 
as if a woman be ſent either by order of juſtices, or comes to beg ” 2 hy . 
as a vagrant, to a pariſh which ſhe does not belong to, and drops 
her baſtard there ; the baſtard ſhall, in the firſt caſe, be ſettled in 
the pariſh from whence ſhe was illegally removed s; or, in the: 
latter caſe, in the mother . own pariſh, if the their be appre- 
hended for her. vagrancy b. The incapacity of a baſtard conſiſts 
principally in this, that he cannot be heir to any one, neither can 
he have heirs, but of his own body ; for, being nullius filius, he 
is therefore of kin to nobody, auc! has no anceſtor from whom 3 O 4 
any inheritable blood can be derived. Ta baſtard was alſo, in ſtrict- V e 4 e e 


with, yet he was utterly diſqualified from holding any dignity: in . 9 
the church i: but this doctrine ſeems now obſolete; and in all 2 Lg 
other reſpects, there is no diſtinction betweem a baftard and an- Lt 3.24 YA 
other man. And really. any other diſtinction, but that of not in- ,-- + L a , 
heriting, which civil policy renders neceſſary, would, with re- amp eee. . 
gard to the innocent offspring of his parents crimes, be odious,, 0e e, e $ 


Al His eee 


boaſted of for it's equitable deciſions, made Dante in ſome caſes ,- Sad 3.6. Go F- 8 3 I 22 
incapable even of a gift from their parents . A baſtard may, | 928 5 1 


laſtly, be made legitimate, and capable of inheriting, by the 4 2 * — 3 ; - 4 
tranſcendent power of an act of parliament, and not otherwiſe! : h ue, er of 6 Tec He — : Y 
as was done in the caſe of John of Gant's baſtard children, by a 4; a for tore lan tron 5 


ſtatute of Richard bag ſecond. | 8 15 e. N ., 
Fort. de LL. e. 40. es * Stat. 17 Geo. H. c. 5. 1 . 
Co. Litt. 3. + er 2 5 7 72. Forteſc. c. 40. 5 Rep. 58. 7 ee * : 47; 

f Salk. 427. * 1 5.57 | 5 1 | 


s Salk, 121. 
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HE only general private relation, now remaining to be diſ- 
cuffed, is that of guardian and ward; which bears a very 

near reſemblance to the laſt, and is plainly derived out of it : the 
g only a temporary parent; that is, for ſo long 
time as the ward is an infant, or under age. In examining this 


. 


ſpecies of relationſhip, I ſhall firſt conſider the different kinds of 
guardians, how they are appointed, and their power and dui 
next, the different ages of perſons, as defined by the law : and, 
laſtly, the privileges and diſabilities of an infant, or one under 
age and ſubject to guardianſhip. ines eps OF 


% 


* 


1. THE guardian with us PTE the office both of the u- 
d curator of the Roman laws; the former of which had 
the charge of the maintenance and education of the minor, the 
latter the care of his fortune ; or, according to the language of 
ry, the tutor was the committee of the perſon, 
the curator the committee of the eſtate. But this office was fre- 
quently united in the civil law*; as it is always in our lav 
regard to minors, though as to lunatics and idiots it is commonly 
. kept RS; -.- 
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they forget, how much it is the guardian's intereſt to remove the 
incumbrance of his pupil's life from that eſtate, for which he is 
ſuppoſed to have ſo great a regard*. And this affords Forteſcue', 
aklalgngd fir Edward Coke u, an ample opportunity for triumph ; they = 
1 | affirming, that to commit the cuſtody of an infant to him that is 
25 next in ſucceſſion, is . quaſi agnum committere lupo, ad devoran- 

dum. Theſe guardians in ſocage, like thoſe for nurture, con- 
tinue only till the minor is fourteen years of age; for then, in 
both caſes, he is preſumed to have diſcretion, fo far as to chooſe 
his own guardian. This he may do, unleſs one be appointed by 
father, by virtue of the ſtatute 12 Car. II. c. 24. which, conſi- 
dering the imbecillity of judgment in children of the age of four- 
teen, and the abolition of la in chivalry (which laſted 
till-the age of twenty one, and of which we ſhall ſpeak hereafter) 
enacts, that any father, under age or of full age, may by deed 
or will diſpoſe of the cuſtody of his child, either born or 8 a 
to any perſon, except a N recuſant, either in poſſeſſion or re- 
verſion, till ſuch child attains the age of one and twenty years. 
Theſe are called guardians by ſtatute, or teſtamentury guardians. 


There are alſo fpecial guardians by cuſtom of London, and other 
oe '& „ places; but they are a exceptions, — do not fall under 


3 4 A Ate £5 EE 5 EP ae; the general law. : 


„ P Aa Py 0. * i Tu E power ind 3 . of a guardian Tak OO are 
3 the ſame, pro tempore, as that of a father and child; and there- 


fore I ſhall not repeat them: but ſhall only add, that the guardian, 
when the ward comes of age, is bound to give him an account 


2% The Roman ſatyriſt was fully aware of guardian, who teas to enjoy he an after 

this danger, when he puts this private prayer his death; ( Potter's Antiqu. 1. 1. c. 26.) 

into the mouth of a ſelfiſh guardian; And Charondas, another of the Grecian 

* Pupillum o utinam, quem proximus haeres legiſlators, directed that the inheritance 

Impello, expungam. Patt 1. 2. mould go to the father's relations, but the 

. . 35 br 5 gcaducation of the child to the mother's ; that 

 ®. 1 Inkt. MI | the guardianſhip and right of ſucceſſion 

2 This policy of our Englifh 1 law is war- might always be kept Gig. (Petar, Leg. 
Tanted by the wiſe inſfitutions of Solon, who Att. 1.6. 7.7.) | a 

* — no one ſhould be 9 9 Co, Litt. 88. 0 
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of all that he has tranſacted on his behalf, and muſt anſwer for 
all loſſes by his wilful default or negligence. In order therefore 
to prevent difagreeable conteſts with young gentlemen, it has be- 


come a practice for many guardians, of large eſtates eſpecially, to 
indemnify themſelves by applying to the court of chancery, act- 


ing under it's direction, and accounting annually before the offi- 


cers of that court. For the lord chancellor is, by right derived 


from the crown, the general and ſupreme guardian of all infants, 


as well as idiots and lunatics ; that is, of all ſuch perſons as have 


not diſeretion enough to manage their own concerns. In caſe 


therefore any guardian abuſes his truſt, the court will check and 


c puniſh him ; nay ſometimes proceed to the removal of him, and 


. another in his ſtead !. b. 


2. Ly r us next confider the ward, or perſon within age, for 
whoſe aſſiſtance and ſupport theſe guardians are conſtituted by 


. law; or who it is, that is ſaid to be within age. The ages of 


male and female are different for different purpoſes. A male at 


twelve years old may take the oath of allegiance ; at fourteen is 
at years of diſcretion, and therefore may conſent or diſagree to 
marriage, may chooſe his guardian, and, if his diſcretion be ac- 
tually proved, may make his teſtament of his perſonal eſtate; at 
ſeventeen may be an executor; and at twenty one is at his own 


diſpoſal, and may aliene his lands, goods, and chattels. A female 
alſo at even years of age may be betrothed or given in marriage ; 


at nine is entitled to dower; at twelve is at years of maturity, and 


therefore may conſent or diſagree to marriage, and, if proved to 
have ſufficient diſcretion, may bequeath her perſonal eſtate ; at 


fourteen is at years of legal diſcretion, and may chooſe a guardian; 


at ſeventeen may be executrix ; and at /wenty one may diſpoſe of 
herſelf and her lands. So that full age in male or female, is twenty 


one years, which age is completed on the day preceding the anni- 


verſary of a perſon's birth *; who till that time is an infant, and 


* ſtiled 1 in law. Among the antient Greeks and Romans women 


o 1 Sid. 424. 1P. Will. 703. EE Rh. a Salk. 44. 2 


117117!!! Ou . 
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This is alſo the period when the king, as * 1 Hal. P. C. 25. 
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were never of age, but ſubject to perpetual guardianſhip , unleſs 


when married, nf conveniſent i in manum viri: and, when that 
perpetual tutelage wore away in proceſs of time, we find that, in 
females as well as males, full age was not till twenty five years“. 
Thus, by the conſtitutions of different kingdoms, this period, 


which is merely arbitrary, and Juris Pofitror, is fixed at different 


times. Scotland agrees with England in this point; (both pro- 
bably copying from the old Saxon conſtitutions on the continent, 


which extended the age of minority © ad annum wigefimun primum, 


& ef eo uſque juvenes ſub tutelam reponunt) but in Naples they 


are of full age at erghteen ; in France, with regard to marriage. 


not till ry: ; and in Holland at wy Ave. 


. INFanTs have various privileges, and various diſabilities: l 
but their very diſabilities are privileges; in order to ſecure them 
from hurting themſelves by their own improvident acts. An in- 
fant cannot be ſued but under the protection, and joining the 
name, of his guardian; for he is to defend him againſt all attacks 
as well by law as otherwiſe”: but he may ſue either by his 


guardian, or prochein amy, his next friend who is not his guardian. 
This prochein amy may be any perſon who will undertake the in- 


fant's cauſe; and it frequently happens, that an infant, by his 
prochein amy, inftitutes a ſuit in equity againſt a fraudulent guardian. 
In criminal caſes, an infant of the age of fourteen years may be 
capitally puniſhed for any capital offence ” : but under the age of 


ven he ee The period between ſeven and fourteen is ſub- 


ject to much incertainty : for the infant ſhall, generally ſpeaking, 
be judged prima facie innocent; yet if he was deli capax, and 
could diſcern between good and evil at the time of the offence 


committed, he may be convicted and undergo judgment and exe- 


cution of death, aye he bath not attained to years of puberty 


Ro Pott Antig woe" c. 11. Cie. pre Mu- well as the ſubjee, REY at full _ is 


ren. 12. | modern Sweden, Mod. Un, Hiſt. xxxiii. 


„( 83-1. 220. 
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or diſcretion*. And fir Matthew Hale gives us two inſtances, 
one of a girl of thirteen, who was burned for killing her miſ- 
treſs ; another of a boy ſtill younger, that had killed his compa- 
nion, and hid himſelf, who was hanged; for it appeared by his 


hiding that he knew he had done wrong, and could diſcern be- 


tween good and evil; and in ſuch caſes the maxim of law is, that 


malitia ſupplet actatem. Ae. 15 en 


Wir n regard to eſtates and civil property, an infant hath 
many privileges, which will be better underſtood when we come 
to treat more particularly of thoſe matters: but this may be ſaid 
in general, that an infant ſhall loſe nothing by non-claim, or ne- 
glect of demanding his right; nor ſhall any other /aches or neg- 


ligence be imputed to an infant, Except in ſome very particular 
caſes. 


IT is generally true, that an infant can neither aliene his. 
lands, nor do any legal act, nor make a deed, nor indeed any 


manner of contract, that will bind him. But till to all theſe rules 
there are ſome exceptions; part of which were juſt now men- 


tioned in reckoning up the different capacities which they aſſume 
at different ages: and there are others, a few of which it may 
not be improper to recite, as a general ſpecimen. of the whole. 
And, firſt, it is true, that infants cannot aliene their. eſtates : 
but! infant truſtees, or mortgagees, are enabled to convey, under 
the direction of the court of chancery or exchequer, the eſtates. 
they hold in truſt or mortgage, to ſuch perſon as the court ſhall. 
appoint. Alſo it is generally true, that an infant can do no legal 
act: yet an infant who has an advowſon, may preſent to the 
benefice when it becomes void. For the law in this caſe diſ- 


penſes with one rule, in order to maintain others of far greater 


conſequence: it permits an infant to preſent a clerk (who, if 
unfit, may be rejected by the biſhop) rather than either ſuffer 
the church to be unſerved till he comes of age, or permit the i in- 


* 1 Hal. P. C. 26. . 2 Co. Litt. 172. | | 
Y Stat, 7 Ann, c. 19, | | : 0 
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fut to be debarred of his right by lapſe to the biſhop. An infant 
a me allo purchaſe lands, but his purchaſe Ts incomplete: for, 
LT N when he comes to age, he may either agree or diſagree to it, as 

| ; | he thinks prudent or proper, without alleging /any reaſon; and 
o may his heirs after him, if he dies without having completed 
1 . His agreement. It is, farther, generally true, that an infant, 

WW Linder twenty one, can make no deed that is of any force or ef- 
” | feect: yet® he may bind himſelf apprentice by deed indented, or 
on 5 indentures, for ſeven years; and* he may by deed or will appoint 

a guardian to his children, if he has any. Laſtly, it is generally 
5 ü | true, that an infant can make no other contract that will bind 
= E bim: yet he may bind himſelf to pay for his neceſſary meat, 
HR drink, apparel, phyſic, and ſuch other neceſſaries; and likewiſe 
5 for his good teaching and inſtruction, whereby he may profit 
= 6 himſelf afterwards *. And thus much, at reſent, for the privi- 
= 5 5 leges and diſabilities of infants. IC 


* > 
- 


2 „ | Os Litt. 2. | „„ e Stat. 12 Car. II. . ds 6} 
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CHAPTER THE EICOHTEENTR. 


HE”, 


o CORPORATIONS. 


E have hitherto conſidered perſons in their natural capa- 


cities, and have treated of their rights and duties. But,, 
as all perſonal rights die with the perſon ; and, as the neceſſary 
forms of inveſting a ſeries of individuals, one after another, with. 


the ſame identical rights, would be very inconvenient, if not im- 
practicable ; it has been found neceſſary, when it is for the ad 


vantage of the public to have any particular rights kept on foot 


and continued, to conſtitute artificial perſons, who may maintain 


2 e ſuocefton, and enjoy a kind of 1 nnn 


Tu Es E artificial perſons are called dn politic, bodies cor- 


porate, ( corpora corporata ) or corporations: of which there is a 


great variety ſubfiſting, for the advancement of religion, of learn- 


ing, and of commerce; in order to preſerve entire and for ever 
thoſe rights and immunities, which, if they were granted only 
to thoſe individuals of which the body corporate is compoſed, 


would upon their death be utterly loſt and extinct. To ſhew the 
| advantages of theſe incorporations, let us conſider the eaſe of a 
college in either of our univerſities, founded ad ſtudendum et oran- 
dum, for the encouragement and ſupport of religion and learning. 
If this was a mere voluntary aſſembly, the individuals which com- 
poſe it might indeed read, pray, ſtudy, and perform ſcholaſtic 


exerciſes goers ſo long as they could agree to do ſo: but they 


could. 


* 


* 2 
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* 
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could neither frame, nor receive 
duct; none at leaſt, which would have any binding force, for 
want of a coercive power to create a ſufficient obligation. Nei- 


cher could they be capable of retaining any privileges or immu- 
nities: for, if ſuch privileges be attacked, which of all this un- 
connected aſſembly has the right, or ability, to defend them? 

And, when they are diſperſed by death or otherwiſe, how ſhall 


they transfer theſe advantages to another ſet of ſtudents, equally 
unconnected as themſelves? So alſo, with regard to holding eſtates 


or other property, if land be granted for the purpoſes of religion 
or learning to tw-enty individuals not incorporated, there is no 


legal way of continuing the property to any other perſaps for the 


ſame purpoſes, but by endleſs conveyances from one to the other, 
as often as the hands are changed. But, when they are conſolida- 
ted and united into a corporation, they and their ſucceſſors are 
then conſidered as one perſon in law: as one perſon, they have 
one will, which is collected from the ſenſe of the majority of the 
individuals: this one will may eſtabliſh rules and orders for the 
regulation of the whole, which are a fort of municipal laws of 


this little republic ; or rules and ſtatutes may be preſeribed to it 
at it's creation, which are then in the place of natural laws: the 


privileges and immunities, the eſtates and poſſeſſions, of the cor- 


poration, when once veſted in them, will be for ever veſted, 
without any new conveyance to new ſucceſſions; for all the indi- 


vidual members that have exiſted from the foundation to the Pre- 
ſent time, or that ſhall ever hereafter exiſt, are but one perſon in 
law, a perſon that never dies: in like manner as the river Thames 


is ſtill the ſame river, though the "__ which compoſe it are | 
changing every inſtant. | | 


T HE ' honour of Sabina inventing theſe polittesl conflith- ; 
tions entirely belongs to the Romans. They were introduced, as 


Plutarch ſays, by Numa; who finding, upon his acceſſion, the 


city torn to pieces by the two rival factions of Sabines, and Ro- 
mans, thought it a prudent and politic meaſure, to ſubdivide theſe 
two into many ſmaller ones, by inſtituting ſeparate, ſocieties of 

i every Ts 


any laws or rules of their con- 
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every ra trade and profeſſion. They were afterwards much 
conſidered by the civil law *, in which they were called univer/- 


Zates, as forming one Whole out of many individuals; or co/legta, 


from being gathered together : : they were adopted alſo by the 
canon law, for the maintenance of eccleſiaſtical diſcipline ; and 


from them our ſpiritual corporations are derived. But our laws 


have conſiderably refined and improved upon the invention, ac- 


| cording to the uſual genius of the Engliſh nation: particularly : 
with regard to ſole corporations, conſiſting of one perſon only, 
of which the Roman lawyers had no notion; their maxim being 


that . tres faciunt collegium. Though they held, that if a cor- 


. poration, originally conſiſting of three perſons, be reduced to one, 
45 i univerſitas ad unum redit, it may ſtill ſubſiſt as a 6 


A et nomen ee Se 


Bx ro RE we proceed to treat of the ſeveral cle of cor- 
Porations, as regarded by the laws of England, let us firſt take a 


view of the ſeveral ſorts of them; and then we ſhall be better 


enabled to PPE their * qualities. 


Tn E firſt divifion of corporations is into aggregate and: fole. 
Corporations aggregate conſiſt of many perſons united together 


into one ſociety, and are kept up by a perpetual ſucceſſion of 
members, ſo as to continue for ever: of which kind are the 
mayor and commonalty of a city, the head and fellows of a col- 
lege, the dean and chapter of a cathedral church. Corporations 
ſole confiſt. of one perſon only and his ſucceſſors, in ſome parti- 


cular ſtation, who are incorporated by law, in order to give them 


ſome legal capacities and advantages, particularly that of perpe- 
tuity, which in their natural perſons they could not have had. 
In this ſenſe the king is a ſole corporation: fo is a biſhop : ſo 


are ſome deans, and prebendaries, diſtinct from their ſeyeral 


chapters: and ſo 1s every parſon and vicar. And the neceſlity, 


or at leaſt uſe, of this inſtitution will be very e a We 


Ef. l. 3. t. 4. per tet, 8 - 3.47 1 70 
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= _ © _ confider the caſe of a parſon of a church. At the orig ginal endow=- | 
= 7 the freehold of the church, "the church= 

—_ | yard, the parſonage houſe, the glebe, and the tithes of the pa- 

= ÞÞ_ riſh, were veſted in the then parſon by the bounty of the donor, 


| ; ; recompence to hint: for his ſpiritual care of the: in- 
ws habitants, and with intent that the fame emoluments ſhould ever | 
A afterwards continue as a re e for the fame care. But how 


1 | 5 was this to be effected? The freehold was veſted in the 

—_  - - and, if we ſuppoſe it veſted in his natural capacity, on his deaths 

- 5 it might deſcend: to his heir, and would be liable to his debts anck 

=. incumbrances: or, at beft, the heir might be compellable, at 

= a ſome trouble and expenſe, to convey theſe rights to the e 
3 x Ing incumbent. The law therefore has wiſeb ined, that the 
— . parſon, quatenus parſon, ſhall never die, any more than the king; 

F | by making him and his ſucceſſors a corporation. By which means. 


_- OO. all the original rights of the parſonage are preferved entire to. the * 
3 ſucceſſor: for the pr Incumbent, and his predeceſſor who 
= - Auired ſeven centuries ago, are: in law one and the fame perſon. 

Pj . and what was given to the one was given to the other alſo. 


= "ANOTHER divifion of either ſole or aggregate, 

= 5 1 00 ecclefiaaſtical-and lay. Eccleſiaſtical corporations are where 
V the members that compoſe it are entirely ſpiritual ns; fuck. 

5 . as biſhops; certain deans, and prebendaries; all archdeacons, | 
— | paäarſons, and vicars; which are fole corporations: deans and 
1 5 . chapters at prefent, and formerly prior and convent, abbot and 

= monks, and the like, bodies aggregate.. Theſe are erected for the 

—_ 135 furtherance of religion, and the perp the rights of the 
33 | church. Lay corporations are of two torts, a and elee 
1 „ The civil are ſuch as are erected for a variety of temporal purpo- 
V ſes. The king, for inſtance, is made a corporation to prevent in 
=: general the poſſibility of an interregnum or vacancy of the throne. | 
_— > and to preſerve the poſſeſſions of the crown entire; for, imme» = 

_ diately upon the demiſe of one king, his ſucceſſor is, as we have 
=—_  - formerly ſeen, in full poſſeſſion of the regal rights and dignity. | 
JJ .-.. Other lay corporations are erected for the good government of a 
5 we f 35 | town - 0 


* 


as 
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_ town or particular diſtrict, as a mayor and commonalty, bailiff 
and burgeſſes, or the like: ſome for the advancement and regu- 
lation of manufactures and commerce; as the trading companies 
of London, and other towns: and ſome for the better carrying 
on of divers ſpecial purpoſes; as churchwardens, for conſervation 


of the goods of the pariſh ; the college of phyſicians and com- 


pany of ſurgeons in London, for the improvement of the medi- 
cal ſcience; the royal ſociety, for the advancement of natural 


knowlege; and the fogiety of antiquarians, for promoting the 


ſtudy of antiquities. And among theſe I am inclined to think the 
general corporate -bodies of the univerſities of Oxford and Cam- 


bridge muſt be ranked: for it is clear they are not ſpiritual or 


eccleſiaſtical corporations, being compoſed of more laymen than 
clergy : neither are they eleemoſynary foundations, N ſti- 
pends are annexed to particular magiſtrates and profeſſors, any 
more than other corporations where the acting officers have ſtand- 
ing ſalaries; for theſe are rewards pro opera et labore, not charit- 
able donations only, ſince every ſtipend is preceded by ſervice and 


duty : they ſeem therefore to be merely civil corporations. The 


eleemoſynary ſort are ſuch as are conſtituted for the perpetual diſ- 


ſtribution of the free alms, or bounty, of the founder of them 


to ſuch perſons as he has directed. Of this kind are all hoſpitals 
for the maintenance of the poor, ſick, and impotent; and all 
colleges, both in our univerſities and out of them: which colleges 


are founded for two purpoſes; 1. For the promotion of piety 


and learning by proper regulations and ordinances. 2. For im- 
parting aſſiſtance to the members of thoſe bodies, in order to 
enable them to proſecute their devotion and ſtudies with greater 
eaſe and aſſiduity. And all theſe eleemoſynary corporations are, 


ſtrictly ſpeaking, lay and not eccleſiaſtical, even though com- | 


poſed of eccleſiaſtical perſons*, and although they in ſome things 


partake of the nature, a eo: reſtrictions of eccleſiaſtical 
bodies. | 


9 80 Such as at Mancheſter, ton, - Win- *# 1Lord Raym. 6. 
cheſter &c. | 
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Havinc thus marſhalled the ſeveral ſpecies of corporations, 
let us next proceed to conſider, 1. How corporations, in general, 
may be created. 2. What are their powers, capacities, and in- 
capacities. 3. How. corporations are viſited. And 4: How _ 
_ be diffolved. 

1 Co RPORATIONS, by the civil law, ſeem to 3 been 
eieatpd by the mere act, and voluntary affociation of their mem- 
bers; provided fuch convention was not contrary to law, for then 
it was illicitum collegium. It does not appear that the prince's 
conſent was neceſſary to be actually given to the foundation of 
them; but merely that the original founders of theſe voluntary 
and friendly ſocieties (for they were little more than ſuch) ſhould 
not eſtabliſh 0 in e to the 1 of the . 


Br UT, with us in England, the king” $ conſent i is abſolutely x Ne 
eeſſary to the erection of any corporation, either impliedly or ex- 
preſſly given. The king's implied conſent is to be found in cor- 
porations which exiſt by force of the common lau, to which our 
former kings are fuppoſed to: have given their concurrence; com- 
mon law being nothing elſe but cuſtom, ariſing from the univer- 
ſal agreement of the whole community. Of this ſort are the 
king himſelf, all biſhops, parſons, vicars, churchwardens, and 
ſome others; who by common law have ever been held (as far as 
our books can ſhew us) to have been corporations, virtue officit:: 
and this incorporation is ſo inſeparably annexed to their offices, 
that we cannot frame a complete legal idea of any of theſe per- 
ſons, but we muſt alſo have an idea of a corporation, capable to 
tranſmit his rights to his ſucceſſors, at the ſame time. Another 
method of implication, whereby the king's conſent is preſumed, 
is as to all corporations by preſcription, ſuch as the city of Lon- 
don, and many others", which have exiſted as corporations, time: 


5 Ff 47. 22. 1. Neque TO neue ah conſultis, er , priccipatibus conflitationibus en r65- 
legium, neque hujuſmodi corpus paſſim omnibus m F. 3. 4. 1. 
babere conceditur; nam et legibus, et ſenatus n 2 Inſt. 330. 
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whereof the memory of man runneth not to the contrary; and 
therefore are looked upon in law to be well created. For though 
the members thereof can ſhew no legal charter of incorporation, 
yet in caſes of ſuch high antiquity the law preſumes there once 
was one; and that by the variety of accidents, which a length of 
time may produce, the charter is loſt or deſtroyed. The methods, 
by which the king's conſent is expreſlly given, are either by a& 
of parliament or charter. By a& of parliament, of which the 
royal aſſent is a neceſſary ingredient, corporations may undoubt- 
edly be created': but it is obſervable, that moſt of thoſe ſtatutes, 
which are uſually cited as having created corporations, do either 
confirm ſuch as have been before created by the king; as in the 
caſe of the college of phyſicians, erected by chafter 10 Hen. VIIIF,. 
which charter was afterwards confirmed in parliament”; or, the 
permit the king to erect a corporation in futuro with ſuch and 
ſuch powers; as is the caſe of the bank of England ®,. and the 
ſociety of the Britiſh fiſhery *. So that the immediate creative act 


1s uſually performed by the kin g alone, in virtue of his royal: 
n e 6 


+ 


* 
— 


A LL the other methods therefore whereby corporations exif, 
by common law, by preſcription, and by act of parliament, are 
for the moſt part reducible to this of the king's letters pa- 
tent, or charter of incorporation. The king's: creation may be 

performed by the words: * cxeamus; erigimus, fundamus, incorpo- 
« ramus,” or the like. Nay it is held, that if the king grants to a 
ſet: of men to have gildam mercatoriam, a mercantile meeting or 


aſſembly ', this is alone ſufficient to incorporate and eſtabliſh them 
5 "for ever 1. 


ths: 29. 1 Roll: Abr. 542. 
* 8 Rep. 114. 
114K 15 Hen. VIII. . 55 


PF Gili ſigniſied among the Saxons a fra- 
ternity, derived from the verb zildan to 


Pay, becauſe every man paid his ſhare to- 
m Stat. 5 & 6. W. & M. c. 20: - wards the expenſes of the community. And 


n Stat. 23 Geo. II. c. 4, hence their place of meeting is frequently 
| « See page 2633. called the Gala- Hall. 


10 Nep. 39, 1 Roll. Abr. 513. 
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Tn x parliament, we obſerved, by it's abſolute and tranſcen- 
authority, may perform this, or any other act whatſoever : 
and actually did perform it to a great extent, by ſtatute 39 Eliz. 
c. 5. which incorporated all hoſpitals and houſes of correction 
founded by charitable perſons, without farther trouble: and the 
ſame has been done in other caſes of charitable foundations. But 
-otherwile it is not uſual thus to intrench upon the prerogative of 
the crown, and the king may prevent it when he pleaſes. And, 
in the particular inſtance before-metitioned, it was done, as fir 
award Coke obſerves *, to avoid the charges of incorporation 
and licences of mortmain in ſmall benefactions; which in his 
days were grown ſo great, that it-diſcouraged many men to un- 
dertake theſe pious and charitable works. 


Tux king may grant to a ſubject the power of erecting cor- 
porations *, though the contrary was formerly held*: that is, he 
may permit the ſubje& to name the perſons and powers of the 
corporation at his pleaſure ; but it is really the king that erects, 
and the ſubject is but the inſtrument : for though none but 
| can make a corporation, yet gui facit per ulium, 
In in this. manner the chancellor of the univerſity of Ox— 
ford = power by charter to erect corporations; and has actually 
often exerted it, in the erection of ſeveral matriculated compa- 


- nies, now ſubſiting, of - tradeſmen ſubſervient to the ſtudents. | 
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Wu IN a corporation is erected, a name muſt be given it; 
that name alone it muſt ſue, and be ſued, and do all legal 
aces; though a very minute variation therein is not material 
Such name is the very being of it's conſtitution ; and, though it 
is the will of the king that erects the corporation, yet the name 
is the knot of it's combination, without which it could not per- 
form it's corporate functions . The name of incorporation, ſays 


r 2 Inſt. 723. VVA 10 Rep. 33. 
* Bro. Abr. tit. Prerog. 53. Viner. Pre- " 10 Rep. 122. 
rog. 88. pl. 16. . Gilb. Hiſt, C. P. 182. 
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fir Edward: Coke, is as a proper name, or name of baptiſm ; and 
therefore when a private founder gives his college or hoſpital a 


name, he does it only as godfather ; and by that ſame name the. 
king baptizes the ne 


II. Ar TER a corporation is fo did and named, it ac- 
quires many powers, rights, capacities, and incapacities, which 
we. are next to conſider. Some of theſe are neceſſarily and inſe- 
parably incident to every corporation; which incidents, as ſoon 
as a corporation is duly erected, are tacitly annexed of courſe”. 
As, 1. To have perpetual ſueceſſion. 'Fhis is the very end of it's 


incorporation : : for there cannot be a ſucceſſion . ever without 


an incorporation.* ; and therefore all aggregate corporations have 


a power neceſſarily implied of electing members in the room of 


fuch as go off. 2. To ſue or be ſued, implead or be pleaded, 
grant or receive, by it's corporate name, and do all other acts as 


natural perſons may. 3. To purebaſe lands, and hold them, far 


the benefit of themſelves and their ſucceſſors: which two are: 


conſequential to the former. 4. To have a common ſeal. For a. 
corporation, being an. inviſible body, cannot manifeſt it's inten- 


tions by any perſanal ack or oral diſeourſe: it therefore acts and 


members may expreſs their private conſents to any act, by words, 


or ſigning their names, yet this does not bind the corporation :. 


it is the fixing of the ſeal, and that only, which: unites the ſeveral 


aſſents of the individuals, who compoſe the community, and 
makes one joint aſſent of the whole. 5. To make by-laws or 


private ſtatutes for the better government of the corporation; 
which are binding upon themſelves, unleſs cantrary ta the laws 


of the land, and then they are void. This is alſo included by 
law in the very act of incorporation ©: for, as natural reaſon is 
given to the natural body for the governing it, ſo by-laws or ſta- 
tutes are a ſort of Palitical reaſon. to govern the Oy politie. 


* 10 Rep. 28. 5 Koll. Abr. 514. 
10 Rep. 30. Hob. 211. d. Dav. 44. 48. 
2 10 Rep. 26. ES | Ws Hob. 211. 


ſpeaks only by it's common; ſeal. For, though the particular 
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And this right of making by-laws for their own government, not 


contrary to the law of the land, was allowed by the law of the 
twelve tables at Rome. But no trading company is, with us, 
allowed to make by 
tive, or the common 
ved by the chancellor, 


rofit of the people, unleſs they be appro- 
treaſurer, and chief Juſtices, or the judges 


cident to every corporation, at leaſt to every corporation aggre- 
gate: for two of them, though they may be practiſed, yet are 


very unneceſſary to a corporation ſole; viz. to have a corporate 


ſeal to teſtify his ſole aſſent, and to make Rams ma the Ton 
tion of his own. conduct. 


W> 


an aggregate corporation, and are not applicable to ſuch as are 
ſole; the reaſon of them ceaſing, and of courſe the law. It muſt 


always appear by f for it cannot appear in perſon, being, 
as ſir Edward Coke ſays , inviſible, and exiſting only in intend- 
ment and conſideration of law. It can neither maintain, or be 
made defendant to, an action of battery or ſuch like perſonal in- 
juries; for a corporation can neither beat, nor be beaten, in it's 


body politic . A corporation cannot CORMAR, treaſon, or felony, 


or other ctime, in it's corporate capacity: though it's members 


may, in their diſtinct individual capacities. Neither is it capable 


. of ſuffering. a traitor s, or felon's puniſhment, for it is not liable 
to corporal penalties, nor to attainder, forfeiture, or corruption 
of blood. It cannot be executor or adminiſtrator, or perform 
, 0p perſonal duties; for it cannot take an oath for the due exe- 
. of 2 —cution of the office. It cannot be a truſtee; for ſuch kind of con- 
fidence is foreign to the ends of it's inſtitution: neither can it be 
e to re ſuch ruſt, becauſe: it cannot be committed 


__ 7 7 1 1 
4 * * 5 - ? : 
* 


© + 4 


2 Sodales 1 quam 0 Ads ne 900 & i The civil law alſo ordains that, in any 
publica lege corrumpant, fibi ferunto. miſbehaviour of a body corporate, the di- 
Stat. 19 Hen, VII; 87 N 
f 10 Rep. 32. ' ſonal capacity, and not the corporation. 
£ Bro. Abr. tit. 8 8 Fü 


* 10 Rep. 32. e i Ab ig 
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laws, which may affe& the king's preroga- - 


of aſſiſe in their circuits Theſe five powers are inſeparably in- 


3 Ta: ERE Fea al neal privileges and diſabilities that attend 


rectors only ſhall be anſwerable in their per- 


3 7 


. of Prato ns. =: 
to priſon *; for it's exiſtence being ideal, no man can apprehend 


or arreſt it. And therefore alſo it cannot be outlawed ; for out- 
lawry always ſuppoſes a precedent right of arreſting, which has 


been defeated by the parties abſconding, and that alſo a corpora- 


tion cannot do: for which reaſons the proceedings to compel a 
corporation to appear to any ſuit by attorney are always by diſ- 
treſs on their lands and goods. Neither can a corporation be ex- 
communicated ; for it has no ſoul, as is gravely obſerved by fir 


Edward Coke®: and therefore alſo it is not liable to be ſummoned. 


into the eccleſiaſtical courts upon any account; for thoſe courts 
act only pro ſalute animae, and their ſentences can only be in- 
forced 5 ſpiritual cenſures: a conſideration, which, carried to 
it's full extent, would alone demonſtrate the impropriety of theſe 
courts W in w temporal rights whatſoever. 


THERE are alſo o er incidents and powers, which belong to 


{ome ſort of corporations, 
ration may take goods 
and their ſucceſſors, b 
| moveable property is e to be loſt or imbezzled, and would 
raiſe a multitude of diſputes between the ſucceſſor and executor ; 


„and not to others. An aggregate corpo- 


which the law is careful to avoid. In eccleſiaſtical and eleemoſy- 


nary foundations, the king or the founder may give them rules, 
laws, ſtatutes, and ordinances, which they are bound to obſerve: 


but corporations merely lay, conſtituted for civil purpoſes, are 
ſubject to no particular ſtatutes; but to the common law, and to 


their own by-laws, not contrary to the laws of the realm *. Ag- 


gregate corporations alſo, that have by their conſtitution a head, 
as a dean, warden, maſter, or the like, cannot do any acts during 


the vacancy of the headſhip, except only appointing another : 


neither are they then capable of receiving a grant ; for ſuch cor- 


poration is incomplete without a head?, But there may be a cor- 


„ <->”. © Oo thine 


I Bro, Abr. tit. anon ry 11. ullou- 0 Lord Raym. 8. 
9. 72. | » Co. Litt. 263, 264. 


10 Rep. 32. 


211 poration 


d chattels for the benefit of themſelves 
ſole corporation cannot“: for ſuch 
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4 i - 5 8 Ea: poration aggregate conſtituted alu à head 4 : as the cath | 
Church of Southwell in Nottinghamſhite, which conſiſts only of 
—_ 1 5 prebendaries; and the governors of the Charter-houſe, London, 
—_— —_ who have no preſident or ſuperior, but are all of equal authority. 
1 ꝝIIln.z e aggregate corporations alſo, the act of the major part is efteem- 
= 5 ed the act of the whole. By the civil law this major part muſt 
have conſiſted of two thirds of the whole; elſe no act could be 

1 performed: which perhaps may be one reaſon why they required 
= VVöu three at leaſt to make a corporation. But, with us, any majority 
—_ - "25, is ſufficient to determine the act of the whole body. And whereas, 
=— _ notwithſtanding the law ſtood thus, ſome founders of corpora- 
=z | Os tions had made ſtatutes in derogation of the common law, making 
ob 8 very frequently the unanimous aſſent of the ſociety to be neceſſary 
to any corporate act; (which king Henry VIII found to be a great 
obſtruction to his projected ſcheme of obtaining a ſurrender of 
the lands of eccleſiaſtical corporations) it was therefore enacted 

| by ſtatute 33 Hen. VIII. c. 27. that all private ſtatutes fhall be 
utterly void. dy any grant or election, made by the head, 
-with the concurrence of the major part of the body, is liable 

to be obſtructed by any one or more, being the minority: but 

= | tis ſtatute extends not to any negative or neceſſary voice, given 
= 5 founder to the head of 15 ſuch ſociety. 


We beſos obſerved that it was dent to every corporation, 
to have a capacity to purchaſe lands for themſelves and ſucceſſors: 
and this is regularly true at the common law *. But they are ex- 
—_ - cepted out of the ſtatute of wills ; fo that no deviſe of lands to a 
=—_ Corporation 7 will is good: except for charitable uſes, by ſtatute 
__— - 43 Eliz. c. 4. And alfo, by a great variety of ftatutes*, their 

privilege even of purchaſing from any living grantor is greatly 
abrid iged; ſo 1 now a de GE either eccleſiaſtical or lay, 5 


4 10 Rep. 3 | | | * 34 Hen. VIII. e. 8. 
* Bro. Ar. tit. cke 31,34. f » Hob. 136. 
78 FF. 3. 4. 3 5 * From magna carta, 9 Hen, Ul. c. 36. 
3 0 Rep. 30. | | yo 9 Ges. IL. c. 36. 
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„„  &: Panzont. - —_— ĩ by 
muſt have a licence from the king to purchaſe?, before they can 
exert that capacity which is veſted in them by. the common law : 
nor is even this in all caſes ſufficient. Theſe ſtatutes are gene- 

rally called the ſtatutes of mortimain; all purchaſes made by cor- 
| porate bodies being ſaid to be purchaſes in mortmain, i mortua 
manu for the reaſon of which appellation fir Edward Coke* of- Hor the e 
fers many conjectures; but there is one which ſeems more pro- ee. AA 2 
bable than any that he-has given us: viz. that theſe purchaſes 22. ee 2 =__ 
being uſually made by eccleſiaſtical bodies, the members of which GY 7 = de. 3 3 
(being profeſſed) were reckoned dead perſons in law, land there- e . 4 1 
fore, holden by them, might with one propriety be ſaid to be 5 e. 1 
held in mortua manu. bo hb ack ED unn, 7 


I HALL 8 the more a expoſition "3 SR. | 
tutes of mortmain, till the next book of theſe commentaries, | 
when we ſhall conſider the nature and tenures of eſtates ; and 
alſo the expoſition of thoſe diſabling ſtatutes of queen Elizabeth, 
which reſtrain ſpiritual and eleemoſynary corporations from alien- 
ing ſuch lands as they are preſent in legal poſſeſſion of: only 
mentioning them in this place, for the ſake of regularity, as 
ſtatutable incapacities ineident and relative to corporations. 

| T HE general 4 of all bodies politic, conſidered in their 
corporate capacity, may, like thoſe of natural perſons, be reduced 
to this ſingle one; that of acting up to the end or deſign, what- 
ever it be, for which they were created by their founder. 


III. I RO EE D therefore next to enquire, how theſe cor- 
porations may be vited. For corporations being compoſed of in- 
dividuals, ſubject to human frailties, are liable, as well as private 1 
perſons, to deviate from the end of their inſtitution. And for that Fs _ a= 
reaſon the law has provided proper perſons to viſit, enquire into, = 
and correct all grow that ariſe 1 in ſuch corporations, either | 5 


By the civil law a corporation was in- tatem capere non poſſe, bin non oft. Ced. 

capable of taking lands, unleſs by ſpecial 6. 24. 8. „ == 
privilege from the emperor: collegium, ſi * IInſt. 2, E 3 85 r 
nullo ſpeciali privilegio ſubnixum (it, haeredi- LI 1 2 ſole 55 | 
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ſole or aggregate, and whether eccleſiaſtical, civil, or. eleemoſy- 
nary. With regard to all eccleſiaſtical corporations, the ordinary 
is their viſitor, ſo conſtituted by the canon law, and from-thence — | 
E derived to us. The pope formerly, and now the king, as ſupreme = © 
—_ doddinary, is the viſitor. of the arch-biſhop or metropolitan ; the Sb | 


—_.. metropolitan has the charge and coercion of all his ſuffragan bi- 9 * 
—_— > -- _ tops; and the biſhops in their ſeveral dioceſes are the viſitors of = 1 


* 
- 
* 
— 
* 
* 
« 


13 | and chapters, of all parſons and vicars, and of all other 
1 a rations. With reſpect to all lay corporations, the „ 


nn his heirs, or afligns, are the viſitors, whether the foun- "2 OY 
saAaiation be civil or eleemoſynary; for in a incorporation the or- = 
_ " © dinary neither can nar ought to viſit . CEA NE SIE OE £/ dk 0 Hf 


83 1 I &Now it is generally ſaid, that civil corporations are ſubject — © 
mJ Ts DC to no viſitation, but merely to the common law of the land 5 ang W- 
= 555 this ſhall be preſently explained. But firſt, as I have laid it down n = -: 
1 as a rule that the g his heirs, or aſſigns, are the viſitors 5 
3 of all lay- corporations, let us enquire what is meant by the feun- 

= + CeCer. The founder of all corporations in the ſtricteſt and _— 

1 „„ ſenſe is the king alone, for he only can incorporate a ſociety: 
RR. and in civil incorporations, ſuch as mayor and commonalty, „„ 
_ . where there are no poſſeſſions or endowments given to the * — 

5 5 there is no other founder but the king: but in eleemoſynary 5 \ 

=_ foundations, ſuch as colleges and hoſpitals, where there is an e- 
= . p ; dowment of lands, the law diſtinguiſhes, and makes two ſpecies N 
3 of foundation; the one Fundatio. zncipiens, or the incorporation, in 
_— which ſenſe the king is the general founder of all colleges and 
5 5 Ds To hoſpitals ; the other fundatio perficiens, or the dotation of it, in | 
_ which ſenſe the fiſt gift of the revenues is the foundation, and 

=_. - N he who gives them is in law the under: and it is in this laſt | 

V ſenſe that we generally call a man the founder of a college or ho-. 
= paital. But here the king has his prerogative: for, if the king 
—_—. - and a private man join in endowing an elecmoſynary foundation 
33 the king alone ſhall be the founder of it. And, in general, the 
== . being the ſole founder of all ci corporations, and the en- | | 


— — + Os enf g9 7 SE 
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Ch. 18. | of PrxSONs. „ 
dower the oerficieht founder of all eleemoſynary ones, the right 


of viſitation of the former reſults, according to the rule laid down, 
to 0 _ and of the latter, to the patron or endower. 


ITI E king being thus conſtituted by law the viſitor of all civil. 


corporations, the law has alſo appointed the place, wherein he 


thall exerciſe this juriſdiction: which is the court of king's bench; 
where, and — only, all miſbehaviours of this kind of corpo- 
rations are enquired into and redreſſed, and all their controverſies 
decided. And this is what I underſtand to be the meaning of our 


lawyers, when they ſay that theſe civil corporations are liable to 


no viſitation ; that is, that the law having by immemorial uſage 
appointed them to be viſited and inſpected by the king their 
founder, in his majeſty's court of king's bench, according to the 
rules of the common law, they ought not to be viſited elſewhere,, 


or by any other authority. And this is fo ſtrictly true, that though FIT 
the king by his letters patent had ſubjected the college of phyſi- 
eians to the viſitation of four very reſpectable perſons, the lord. 
chancellor, the two chief juſtices, and the chief baron; though. 
the college had accepted this charter with all poſſible marks of 
acquieſcence, and had acted under it for near a century; yet, in 
1753, the authority of this proviſion coming in diſpute, on an 
appeal preferred to thefe ſuppoſed viſitors, they directed the le- 
gality of their own appointment to be argued: and, as this col- 
lege was a mere civil, and not an eleemoſynary foundation, they 


at length determined, upon feveral days ſolemn debate, that they 


had no juriſdiction as viſitors; and remitted the appellant (if 
aggrieved) to his . en in x his Ry s court of ww 8. 


bench... 


. {i s to „ ccrpanicitine; by the dotation the founder 
and his heirs are of common ri ight the legal viſitors, to ſee that 
that property is rightly employed, which would otherwiſe have 

deſcended to the viſitor himſelf: but, if the founder has appoint- 
ed and aſſigned any other perſon to be viſitor, then his aſſignee 
ſo bs is ene with all the founder's power, in excluſion 
of 


47 . Ricnry „ Boon I. 


_ .- colleges in the univerſity. -Theſe were all of them conſidered by 
__ . y 


—_—  : the popiſh clergy, as of mere eccleſiaſtical juriſdiftion : how 


—_ ES ever, the law of the land judged otherwiſe ; and, with regard to 
= - s © hoſpitals, it has long been held, that if the hoſpital be ſpiritual, 
—_ the biſhop ſhall viſit; but if ay; the patron. ' This right of lay 


= 88 | patrons was indeed abridged by ſtatute 2 Hen. V. c. 1. which or- | 
* 8 - dained, that the ordinary ſhould viſit a// hoſpitals founded by ſub- 


jects; though the king's right was reſerved, to viſit by his com- 
1 ; miſſioners ſuch as were of royal foundation. But the ſubje&'s 

—_ light was in part reſtored by ſtatute 14 Eliz. c. 5. which directs 
= | the biſhop to viſit ſuch hoſpitals only, where no viſitor is ap- 
= | pointed by the founders thereof: and all the hoſpitals founded 
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perſons as ſhall be nominated by the reſpective founders. But 


2 * DDS, ſtill, if the founder 3 e the of the dioceſe 
= „5 muſt viſit *. 


ry 


—_  - | may. now,. or might formerly, judge) were certainly conſidered 
| = =: | by the popiſh clergy, under whoſe direction they were, as eccle- 


right of viſitation was claimed by the ordinary of the dioceſe. 


=_ . Lo ©-where the founder had a mind to ſubject them to a viſitor of his 
_  - + Own. Nomination, he obtained for that purpoſe a papal bulle to 


which are ſtill preſerved in the archives of the reſpective ſocieties. 
And I have reaſon to believe, that in one of our colleges, (wherein 
the biſhop of that dioceſe, in which Oxford was formerly com- 


no ſpecial viſitor appointed by the college ſtatutes: ſo that the 
biſhop's interpoſition can be aſcribed to nothing elſe, but his ſup- 
poſed title as ordinary to viſit this, among other eccleſiaſtical 
foundations. And it is not impoſſible, that the number of col- 
£6 earbook, 8 Edw.III. 28. 8 Aſſ. 9. 2 luſt. 1 725. 

- leges 


of his Heir. Elcemoſynary corporations are chiefly hoſpitals, or 


by virtue of the ſtatute 39 Eliz. c. 5. are to be viſited by ſuch 


0 OLLEGES-in | the univerſities (whatever FOO common aw : 


faftical, or at leaſt as clerical, corporations; and therefore the 


42 1 a This is evident, becauſe in many of our moſt antient colleges, | 


exempt them from the juriſdiction of the ordinary; ſeveral of 


prized, has immemorially exerciſed viſitatorial authority) there is 


+ 
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| leges i in Cambridge, which are viſited by the biſhop of Ely, may 
in part be derived from the ſame original. 


B UT, whatever might be formerly the opinion of the clergy, 
it is now held as eſtabliſhed common law, that colleges are lay- 


corporations, though ſometimes totally compoſed of eccleſiaſtical 


perſons; and that the right of viſitation does not ariſe from any 


principles of the canon law, but of neceſſity was created by the 


common law*. And yet the power and juriſdiction of viſitors in 


colleges was left ſo much in the dark at common law, that the 
whole doctrine was very unſettled till king William's time; in 


the ſixth year of whoſe reign, the famous caſe of Philips and Bury 


happened. In this the main queſtion was, whether the ſentence 
of the biſhop of Exeter, who (as viſitor) had deprived doctor 


Bury the rector of Exeter college, could be examined and re- 


dreſſed by the court of king's bench. And the three puiſne judges 


were of opinion, that it might be reviewed, for that the viſitor's 


Juriſdiction could not exclude the common law]; and accordingly 
judgment was given in oy court. But the lord chief. juſtice, 


Holt, was of a contrary opinion; and held, that by the common 
law the office of viſitor is to judge according to the ſtatutes. of 


the college, and to expel and deprive upon juſt occaſions, and to 


hear all appeals of courſe; and that from him, and him only, 
the party grieved ought to have redreſs ; the founder having re- 


poſed i in him ſo entire a confidence, that he will adminiſter juſ- 
_ tice impartially, that his determinations are final, and examinable 


in no other court whatſoever. And, upon this, a writ 'of error 
being brought in the houſe of lords, they reverſed the judgment 


of the court of king's bench, and concurred in fir John Holt's | 
opinion. And to this leading caſe all ſubſequent determinations 


have been conformable. But, where the viſitor is under a tempo- 
rary diſability, there the court of king's bench will interpoſe, to 
prevent a defect of juſtice. Thus the biſhop of Cheſter is viſitor 


of Mancheſter college: but, happening alſo to be warden, the 


© Lord Raym. 8. | Lord "FRG 5. 4Mod. 106. Shower. 3 5. 
| | Skinn, 407, Salk. 403. Carthew, 180, 
court 
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ſpended during the union of a e 


: 5 . „5 KR offices; | 7 Mus to. | \ m. a8 | 

_— 5 Ae to Ant a pick intitled to a chaplainſhip®*. * Alf it is OS 
5 = EX aid“, that if a founder of an eleemoſynary foundation dppolnts s? 
= N a viſitor, and limits his juriſdiction by rules and ſtatutes, if the 


* 5 s 0 g > 1 0 2 | 1 
V iſitor in his ſentence exceeds thoſe rules, an action lies againſt hte, E Id 


\ 
3 s . 
> * Þ 


oo him; but it is otherwiſe, where he miſtakes in a th 1thir | £2 
—_— or zz. . A 
= IV. WE come now, in the laſt place, to conſider how cor- — , 


MW . | porations may be diſſolved. Any particular member may be diſ- 1 
Z franchiſed, or loſe his place in the corporation, by acting con- | 1 


. trary to the layys of the ſociety, or the laws of the land; or hae | 
1 may reſign it by his own voluntary act. But the body politic „ 
. may alſo itſelf be diſſob di in ſeveral ways; which diſſolution is 3 
due ena of the - 7 1 


ration : and i in this caſe 


3 Aland tenements ſh | 
mp : them to the corponition; for x | 


—_  _ e—.uery ſuch grant, that if the A] be lifſolred, the wore 
= | + ſhall have the lands again, becauſe the cauſe of grant faileth ©. 1 
8 The grant is indeed only during the life of the corporation: 1 
= | — which may endure for ever: but, when that life is determined by 5 
Ac the diſſolution of the bod politic, the grantor takes it back by 
A reverſion, as in the caſe of every other grant for life. And hence 

J it appears how injurious, as well to private as public rights, thoſe 

utes were, which veſted in king Henry VIII, inſtead of the Ih 
rs of t founder, the lands of the diffolved monaſteries. The . 
debts of a corporation, either to or from it, are totally extin- . 
. guiſhed by it's diſſolution; fo that the members thereof cannot 
f dienen, or be charged with them, in their natural capacities: 
—_ . .: -- | agreeable to that maxim of the civil law ®, % quid untverfitati ee, 
3 | « debetur, Ingulis non debetur; nec, quod debet univerſitas, Jingult e 

| te debent. „ )%%%ͤ;ö%vÜö0aW⁴ Falk pa Dna. 1 


5 V 8 3 | * Co. Litt. 13. 


23 


} | ROW, A CoRPo- 


OY Ch. 18. of PERBONs. | 4 
8 A CORPORATION may be diſſolved, 1. By act of parlia- 


1 ment, which is boundleſs in it's operations; 2. By the natur 
1 death of all it's members, in caſe of an aggregate corporation; 
5 3. By ſurrender of it's franchiſes into the hands of the king, 
which is a kind of ſuicide; 4. By forfeiture of it's charter, . g. eee. 
. through negligence or abuſe of it's franchiſes; in which caſe 2 3. F; þ 14; 
=... Mme law Judges that the body politic has broken the condition At on 
upon which it was incorporated, and thereupon the incorporation ph 5 A0 
* is void. And the regular courſe is to bring a writ of quo warranto, &. 7. Aww. 209, 
to enquire by what warrant the members now exerciſe their cor- 
porate power, having forfeited it by ſuch and ſuch proceedings. 
Il! be exertion of this act of law, for the purpoſes of the ſtate, in 
the reigns of king Charles and king James the ſecond, particularly | 
1 by ſeiſing the charter of the city of London, gave great and juſt 
5 offence; though perhaps, in ſtrictneſs of law, the proceedings A Fai 
b weere ſufficiently regular: but now * it is enacted, that the char- 
ter of the city Fof London ſhall never more be forfeited for any _ 
cauſe whatſoever. And, becauſe by the common law corporations 
were diſſolved, in caſe the mayor or head officer was not duly 
elected on the day appointed in the charter or eſtabliſhed by pre- : 
ſcription, | it is now provided ®, that for the future no corporation 
ſhall be diſſolved upon that account; and ample directions are 
given for appointing a new officer, in cafe there be no election, 
or a void one, made upon che charter or preſcriptive day. 
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| „ age 46. „Un. 1 8 ad, as FRE as fora time reduced 
5 A! F TE R aCtion ae, Totten in king Edward. I into the poſſeſſion of — 
85 itſelf) | Crown of England: and, during ſuch it's 
: „ "as 83. Iin. 2. fabjeQion, it received from that prince a 
„„ For Adrian ws Clement cCůuharter, which (after it's ſubſequent ceflion | 
DMT OLE + by Edward Balliol, to be for ever united to 
5 | i + Page 97. Un. 29. - ,; the crown and realm of England) was con- 


After union i»/ert this. note. _ firmed by king Edward IIl, with ſome ad- 
5 | r whethereven ſuc 5 


. "1 R,ancts.cone upon t . t pi joped dur uring the time of exe er, 
| ſing neceflity) would. conſequentially difſoly is, before it's reduction 5 * 
ö 3 ion ar the bare idea of a ſtate, with- It's 8 e and put 
N out a power ewhere veſted to alter every upon an Engliſh footin * a charter of 
part of it's Jaws, is the height of political king James I: and all it's liberties, fran - 
N The truth ſeems to be, that in chiſes, and cuſtoms, were confirmed in par- 


| ſuch an i ncorporate union (which is well diſ- farts by the ſtatutes 22 Edw. IV. e. 6.9. 
tin uiſhed by a very learned prelate from a and 2 Jac. I. c. 28. Though therefore it 
te alliance, Where ſuch an infringe- hath ſome local peculiarities, derived 11 
ment would certainly reſcind the com pat) the antient laws of Scotland, [Hale 
the two contrating; ſtates are totally anni- C. L,183., 1 Sid. 382. 462. 2 Show. 365.]- 
oh | hilated, without any power of revival; and yet it is clearly part of the real of Eng- 
a third ariſes from their conjunction, in land d, being repreſented by burgeſſes in 
: which all the rights of ſovereignty, and houſe” of commons, and. bound: by all ate 
"particularly N ſegillation, muſt o neceſ- of the Britiſh parliament, whether ſpecially 
| ity reſide, (See War urton's alliance. 195.) named or otherwiſe. And therefore it was 
But the imprudent exertion of this right (perhaps ſuperfluouſly). declared by ſtatute 
| would probably raiſe a very alarming fer- 20 Geo. II. c. 42. that, where England o 
ment in the minds of individuals; and there - is mentioned in any act of parliament, the 


. fore it is hinted above that ſuch an attempt ſame notwithſtanding hath and ſhall be 
; | _ might IT: (though not eee deemed to comprehend the dominion of 
the union. 1 he Wales and town of Berwick. upon Tweed, 

n. 16. 


5 7 age 98. WY: And, tho, h certain of the s writs or 
Ra ' Taftead of this 85 inſart the f | 


ing. proc the cqurts of Weſtminſter do 
TE The town of Berwick WW weed. was not. _uſually run into Berwick, any moxe 
Fe Semen 3 inall part of the king mo 


f Scotland; than the principality of Wales,) yet it hath 
. | . | | * been 
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been ſolemnly adjudged, [ Cro. Jac. 543. Ireland ſhall certify to the king under the 
= 8 2 Roll. Abr. 292. Stat. 11 Geo. I. c. = great ſeal of W 28 and 
—_—.. I 4 Burr. 834:] that all prerogative writs (as - cauſes thereof,” and the articles of the acts 
_ | thoſe of manrdgmus,. prohibition, habeas cor- propoſed to be paſſed therein. 2. That af- 
_—- . . pus, certiorari, & c.) may iſſue to Berwick as ter the king, in his council of England, 
—_ : ; well as to every other of the dominions of ſhall have conſidered, approved, or altered 
—_ 1 8 the crown of England; and that indictments the ſaid acts or any of them, and certified 
1 5 and other local matters ariſing in the town them back under the great ſeal of England, 
= | | : of Berwick may be lr Mr a jury of the and ſhall have given hcence to ſummon and 
= 5 county of Northumbe duaolc a parliament, then the ſame ſhall be 
5 | E . „ _. ſummoned and held; and therein the ſaid 
_— . . Page 100. _ 4 1. 3 * acts ſo certified, and no = py be pro- 
—_ PE Leave out from year to t 1 0 * , received, or rejected. [4 Inſt. 35 3. 
= 8 5 Fes 5 _ the er of aph : and inſert; a tax But as this precluded any vl Kan $52: 
= Es ; . £2 youu d by the parliament of England propoſed, but ſuch as were preconceived 
= V hall not bind thoſe of Ireland; betauſe before the parliament was in being, which 
= | LE | ts they are not ſummoned to our parlia- occaſioned many inconveniences and made 
= „ ; „ment: and again, Ireland hath a par- frequent diſſolutions 3 it was pro- 
—_—  - -* | * liament of it's own, and maketh and al- vided by the ſtatute of Philip and Mary 
_— | * tereth laws; and our ſtatutes do not bind before-cited, that any new propoſitions 
1 | * them becauſe they do not ſend knights to might be certified to England in the uſual 
= ED oo „our parliament: but their 5 are the forms, even after the ſummons and during 
3 | | King's ſübjects, like as the inhabitants of the ſeflion of parliament. - By this means 
—_— . 5 «« Calais, Gaſcoigny, and Guienne, while however there was nothing left to the par- 
1 6 4 they continued under the king's ſubjec- liament in Ireland, but a bare negative or 
_ A tion.“ The general run of laws, enacted power of rejecting, not of propoſing or al- 
—_— ; by the ſuperior. ſtate, are ſuppoſed - de tering, any law. But the uſage now is, 
—_ | calculated for it's own internal government, that Pius are often framed in either houſe, 
RS. N 5 and do not extend to it's diſtant dependent under the denomination of © heads for a 
—_—  .- Countries; which, bearing ee e in the „ bill or bills;“ and in that ſhape they are 
—_ 5 F legiſlature, are not therefore in it's ordinary offered to the conſideration of the lord lieu- 
==» Fg De gs and daily contemplation. ' But, when the tenant and privy council: who, upon ſuch 
_ : „„ ſoyereign legiſſative power ſees it neceſſary parliamentary intimation, or otherwiſe upon 

33 g to extend it's care to any of it's ſubordinate the application of private perſons, receive 
—_— | ; '- _—  . domintons, and mentions them expreſsly by and tranfmit ſuch heads, or reject them 
—_ „ name or includes them under general words, without any tranſmiſſion to England. And, 
o there can be no doubt but then they are with regard to Poynings' law in particular, 
_— RR. bound by it's laws [Yearbook 1 Hen. VII. 3. it cannot be repealed or ſuſpended, unleſs 
—_—_ . -- | 7 Rep. 22. Calvin's caſe.]J  ' the bill for that purpoſe, before it be cer- 
—_— i Tbe original method of paſſing ſtatutes tified to England, be approved by both the 
=—_ | | in Ireland was nearly the ſame as in Eng- houſes. [Iriſh Stat. 11 Eliz. ft. 3. c. 38.] 

_ . | land, the chief governor holding parlia= ' Haas | 3 e 

—_—_ A... ments at his pleaſure, which enacted ſach 1 3 102. 2 2 | 
2 laws as they thought proper. -[Iriſh Stat. Fer all other courts read the chancery 

8 VV 11 Eliz. ſt. 3. c. 8.] But an ill uſe being _ Page 106. lin. . 
made of this liberty, particularly by lord Laue out from are to them in line 3, and 
Gormanſtown, deputy -licutenant th the ziert; then in being, which are the birth- 
reign of Edward IV, [1b:4. 10 Hen. VII. right of every ſubject, [2P. W=. 25.] are 


2p] a ſet of ſtatutes were there enacted immediately there in force. But this muſt 
The 


a c. 
©" N in the 10 Hen. VII. (fir Edward Poynings be underftood with very many and very 
* 6 being then lord deputy, whence they are great reſtrictions. Such coloniſts carry 4 
"RE a Re called Poynings? laws) oneof which, [cap.4. them only ſo much of the Engliſh law, as 
—_: 1 expounded by 3 & 4 Ph. & M. c 4. Pin order is applicable to their own ſituation and the 
—_— - »to reſtrain the power as well of the deputy condition of an infant colony; ſuch, for 
—_— | as the Iriſn parliament, provides, 1. 1 hat, inſtance, as the general rules of inheritance, | 
o before any parliament be ſummoned or and of protection from perſonal injuries. 
—_— RN | | holden, the chief governor and council of The artificial refinements and . re 
BIG A 398 OD PE DEPT GR BIT 4 rel 90s ET Ne? incident 


* 


= 2. 
28 > 
o _— 


e 


What ſhall be admitted and what rejected, 


ae Nr. iii 
incident to the property of a great and com- 


mercial people, the laws of police and re- 
venue, (ſuch eſpecially as are inforced by 
penalties) the mode of maintenance for the 


eſtabliſhed. lergy, the juriſdiction of ſpiri- 
tual courts ind a multitude of other pro- 


viſions, are neither neceſſary nor convenient 
for them, and therefore are not in force. 

at what times, and under what reſtrictions, 
muſt, in caſe of diſpute, be decided in the 


firſt inſtance by their own provincial judi- 


cature, ſubje& to the reviſion and controll 
of the king in council ; the whole of their 
conſtitutionꝰ being alſo liable to be new- 
modelled and reformed, by the general ſu- 
per-intending power of the legiſlature in the 
mother country, 5 
: | Bid. lin. 16, | 


Mer particularly named ixſerr; 


With reſpe& to their interior polity, our 
colonies are properly of three ſorts. 1. Pro- 
vincial eſtabliſhments, the conſtitutions of 
which depend on the reſpective commiſſions 
Mued by the crown to the governors, and 
the inſtructions which uſually accompany 
thoſe commiſſions ; under the authority of 
which, provincial aſſemblies are conſtituted, - 


with the power of making local ordinan- 


— not repugnant to the laws 5 
2. Proprietar ernments, granted out by 
the e | * nature of 
feudatory principalities, with all the infe- 
rior regalities, and ſubordinate powers of 
legiſlation, which formerly belonged to the 
owners of counties palatine : yet ſtill with 


theſe expreſs conditions, that the ends for 


which the grant was made be ſubſtantially 
purſued, and that nothing be attempted 


which may derogate from the ſovereignty 
of the mother country. 3. Charter govern- 


ments, in the nature of civil corporations, 
with the power of making by-laws for their 
own interior regulation, not contrary to the 
laws of England ; and with ſuch rights and 
authorities as are ſpecially given them in 
their ſeveral charters of incorporation. 


+. * 0 $0. + PEST 
After effe& inſert; and, becanſe ſeveral 
of the colonies had claimed the ſole and ex- 
cluſive right of impoſing taxes upon them- 
ſelves, the ſtatute 6Geo. III. c.12. expreſsly 


4. 


declares, that all his majeſty's colonies and 
plantations in America have been, are, and 
of right ought to be, ſubordinate to and 
dependent upon the imperial crown and 
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parliament of Great Britain; who have full TT. 
power and authority to make laws and ſta- - 
tutes of ſufficient validity to bind the colo- bo. 
. nies and people of America, ſubjects of the 9 
crown of Great Britain, in all caſes what- KW 
ſoever. RS | ES «+» | +4 
3 $i: = bb i 
After Wales inſert ; and Berwick, 1 

Page 110. lin. 5. 'I 

After Church, inſert; Yet extraparochial _- 
waſtes and marſh lands, when improved and 4 | „ 
drained, are by the ſtatute 17 Geo. II. c. 37. 4» 
to be aſſeſſed to all parochial rates in the A 
pariſh next adjoining, | I: | 8 1 
-.__ Page 186. lin; 25; 36. _— 
For are totally void in law read may be — 
afterwards avoided, 7 ' 
- 5-5 Tag. lin. 2. 5 ; * 

After Life. inſert; But, even in the times 


of popery, the law of England took no 
cognizance of profeſſion in any foreign coun- | 
try, becauſe the fact could not be tried in 1 
our courts; [Co. Litt. 132. ] and therefore, 
ſince the reformation, the diſability is held 


eh 


to bs aboliſhed. [Salk. 162. Jeet. . an 2 Oo. net} 1 1 


Page 134. lin. 9. 


Anti ſervice: inſert; excepting failors and 


. ſoldiers, the nature of whoſe employment 5 5 1 55 1 
5 After307. (in „ inſert; The firſt men- 0 5 "YM 
tion of it in our ſtatute law is in the pre- | . _ 
amble to the ſtatute of Weſtm. 1. 3 Edw, I. _ 
4D. 13p2. F 2 

After France inſert this note. Theſe were Dk ET - 
aſſembled for the laſt time, 4, D. 1561, .» 

See Whitelocke of Parl. c. 72. „ 1 
„„ > oe 147 i. a0, | OL . / A 

After (cruple. inſert; And yet, out of a- 0 
bundant caution, it was thought neceſſary 2 
to confirm it's acts in the next parliament, ES. 
by ſtat. 13 Car. II. c. 7. & c. 14. 5 = 

1 Page 152. lin. 7. - 
 Aﬀeer eſtates inſert; And, from this want | EE 
of a ſeparate aſſembly and ſeparate negative | = 
of the relates, ſome writers have argued 5 | z Be 2 =, 
[Whitelocke on Parl. c. 72. Warburt. al- A 
liance. b. 2. c. 3. ] very cogently, that the „ 1 
lords ſpiritual and temporal are now in rea- r 

lity only one eſtate: [ Dyer. 60.] which is r 
unqueſtionably true in every effectual ſenſe, | — 
though the antient diſtinction between them „ 


1 N 


omitted throughout the whole. 


© could anticntly take cognizance of privilege - 


For when a letter was written b 


actions. And therefore the claim of privi- 
lege hath been uſually guarded with an ex- DIR elect. 1 


ny, and breach (or ſurety) of the peace. 


SUPPLEMENT: 


PRE RD > 7 77 IR getan; (Mich. 16 Ed. IF. im Seach, — 
After e. 6. (in. my aber! The at of Lord Raym. 1461. ] which proceeding. has 
ormity, 1 Eliz, c. 2. was paſſed with the afterwards received the ſanction and appro- 


diſſent of all the biſhops; (Gibſ. cod. 268 ) bation of parliament. [ Com. Journ. 16May. 


and therefore the ſtile 25 . fpiritual. is 1726.] To which may be added, 1 2 
* few years ago, the caſe of writing and 

er 6, 7. (i in notes.” inſert; See Keilw. | ſeditious libels was gelolued by mr 

184 where it is holden by the - judges, 2905 1022, ourn. 24 Nov. Lord's Journ. 


* VIII, that the king may hold a par- 29 Nov. wy 378 1 LLP be intitled to privi- 


liament without any ſpirituak lords. This lege, the reaſons, upon which that 
was alſo 3 in fact in the two firſt qe — [Lords Proteft. ibid.] ex- 
parliaments of Charles II; wherein no bi- — equally. to every indictable offence. 
ſhops were ſummoned, till after the _— So. that the chief, if not the only, privile 
of the ſtat. 16 Car. * of 13Car.Il. of parliament, in ſuch. caſes, ſeems to 


©: c. 2. N : the right of receiving immediate of ala 
N : 33 - tion of the impriſonment or detention of 


82 5 ede with the reaſon for which. b. 
„ Page 161. in. 2 18 detained: of erm that, is daily. uſec 
After any other inſert; upon the ſlighteſt military accuſations, pre- 
The only way 152 which courts of indie; paratory to a trial by a court martial; I Com. 
. yr, 1762] and which is recog- 
by the. . LAT. ſtatutes 


of parliament was by writ of privilege, in 
the nature of a /uper/edras, to deliver the 


7 out of cuſtody when axreſted in a civil 27 e II. <6] ein he * : 


— no. member . either houſe, ſhall 


D .; 77 5 3 * 4 ed, 
Dyer. 59. 4 un. 75 2 | 3 till the matter of which he 


to the judges, to ſtay procee — — | 
2 priv n, they rejected it as. con- the: houſe of which he 19, a member, and 
trary to their oath of office. [Latch. conſent. of the ſaid houſe obtained for 


ys $83.] But fince' the ſtatute 12 W. I, his n detaining, But yet the 
; .exer fince the re- 
fo ſhall be ſubject to arreſt or. jm wo en that "the e has od 


ich enacts, that no privileged per 
ment, it hath bak held that ſuch arreſt. is en to the arreſt. 


J* 


' ut ular ab initio, and that the party mar 5 5 Page 164. 
: be ged upon motion. [Stra. 989. L 3 [fie 15 bie ede inſerts 5 the les 


is to be obſerved, that there is no prece- to this caſe by ſir dende Werren Dog 


dent of any fuch writ of privilege, but _ rere 22 Apr: —_ 
in civil ſuits ; and that the ſtatute of Jac. I. "Page 
C. 13. and that of king William (which re- 


„U. 27. 

Aer teal,” in Ny 5 or any other a appoina 
by the king's. info » and, if none be 
ſo appoint 4, the houſe of lords (iti is Me 


medy ſome inconveniences ariſing from pri- 
vilege of parliament) ſpeak only of civil 


ception as to the caſe of indictable crimes; 1 „ Page 176. Un. 32. 


1 Journ. 17 Aug. 1641. 4 or, 4 it hath *Afrer to, inſert; the title to it is then 


ſeitſed; which uſed to be a eneral one for 
all the a afled in the ſefhon, till in the 
fifth year of Henry VIII diftin& titles were 


n frequently expreſſed, of treaſon, felo- 
12 — Com. Journ. 2 May. 1675.) 
re it ſeems to " 
that no privilege was allowable to the mere- 0n/uſes.. 8. 326. After this, 8 : 
bers, their families, or ſervants in any-crime Page 177. enen 


12 


whatſoever; for all crimes are treated by Aller —— inſert; But, when an at of | 


the law as being ceatra pacem-domini regis; grace or pardon. is paſſed, it is: firſt figned 


And inſtances have not heen wanting, Where, * his majeſty, and then read once only in 


72 perſons have been convicted of each of the houſes, without aby new en- 


red 60 — even . the middle ofa 73 Cam Journ 17:June, aſe: 490 * 
age 


2 


3 


ds ſuſpected, be firſt  £ommunicated-. to i Pen 


introduced for each chapter. [Lord Bacon 


emeſnors, and committed, or proſeeu- groſſing or amendment. [ D'ewes zan 20. 


SUPPLEMENT. on 


'Page 177. lin, 20. duke of York, and referred it to the houſe 

aſſent ; inſert; except in the caſe of of lords to ſettle his place and precedence, 
a a money bill, which after receiving the con- they certified [Lords journ. 24 Apr. 1760. 

currence of the lords is ſent back to the that he ought to have place next to the duke 

houſe of commons. [Com,ourn.24Jul.1660.] of Cumberland, the king's youngeſt ſon; and 


1 | Bw. that he might have a ſeat on the left hand 
After qo, eee; wie a money bill of the doch of eſtate. But when, on the 

| Rs is paſſed, it is carried up and preſented to acceſſion of his-preſent majeſty, thoſe royal 
tte king by the ſpeaker of the houſe of perſonages ceaſed to take place as the chila- 
commons; [ Rot. Parl. ꝙ Hen. IV. in Pryn. ven, and ranked only as the brother and 

4 Inſt. 30, 31.] and the royal aſſent is thus uncle, of the king, they alſo left their ſeats 


2 AY gout * „„., on the ſide of the cloth of eſtate: ſo that + 
_ 1 EK 3 OE when the duke of Gloceſter, his majeſty's 
« king thanks his loyal ſubjects, accepts ſecond brother, took his ſeat in the houſe e 


4e their benevolence, and wills it ſo to be.“ of peers, [ibid. 10 Jan. 1765. he was placed 
In caſe of an act of grace, which originally on the upper end of the earl's bench (on 
proceeds from the crown and has the royal which the dukes uſually fit) next to his royal 


| _ aſſent in the firſt ſtage of it, the clerk of the highneſs the duke of York, 
| parliament thus pronounces the gratitude of -*-+- Page #34. Mu 24. + -- 


the ſubject; . les prelats, ſeigneurs, et con- After council. inert; Whenever alſo a 

<6 ont, en ce preſent parliament aſſemblees, au queſtion ariſes. between two provinces in 

& um dt touts Vous autres ſubjects, remercien America or elſewhere, as concerning the 
1 e pres humblement wotre majeſte, et prient a extent of their charters and the like, the 

| Dieu vous donner en ſante bone vie et longue; king in his council exerciſes original juriſ- 
* the eee, lords, and commons, in this diction therein, upon the principles of feo - 
4 preſent parliament aſſembled, in the name dal ſovereignty. And fo likewiſe when any 
« of all your other ſubjects, moſt humbly perſon claims an land or a province, in 
66 thank your maj „and pray to God to the nature of a feodal principality, by rant 


<< grant you in health and wealth long to from the king or his anceſtors, the deter- - 
&« live.” [D'ewes journ. 35.1 mination of that right belongs to his ma- 
e nr the: 8 jeſty in council: as was the caſe of the earl 


Fas 20 'S d - 1 of Derby with regard I I . 
\ After royal, 14 excepting his elder dhe wegn of gun Eliabech, and of ble 
brother Theobald, who (as earl of Blois) 98 a; eng HY 0 reſ 
ene, | Cr 06 Cre 
e og) tives of the duke of Montague, with rela- 
- - Page 193. lin. 27. | tion to the iſland of St. Vincent in 1764. 

Aer uſurper; inſert; and therefore he But from all the dominions of the crown, 

rather choſe to rely on a title by election, excepting Great Britain and Ireland, an 
I“ Ego Stephanus Dei gratia aſſenſu cleri et appellate juriſdiction (in the laſt reſort) is 1 
** zopuli in regem Ang lor um electus, c.“ (Cart. veſted in the ſame tribunal z which uſually | 
A.D.1136. Ric. de Haguſtald 3 14. Hearne exerciſes it's judicial authority in a com- 


44 Guil. Neubr. 711.) : mittee of the whole privy council, who 1 5 
5 Page 1 96. lin. 20. | hear the allegations and roofs, and make 
We Fer right read law their rep rt to his majeſty in council, by 
3 * . whom the judgment is finally given. 
| IX: Page 208. lin. 6. | N 1 | 
N 4 + Bas 5 5 For only read eldeſt age 229. lin. 14. 


| 6 „ » =» Mfeer religion. injert; And, with reſpect 
5 Page 217. lin. 20. to the latter of theſe three branches, we 
a For IV. read I. may farther remark, that by the a& of u- 
ed 4 Page 218. lin. 30. nion, 5 Ann, c 8. two preceding ſtatutes TE . 
-2 -\ AMfeer ſon. inſert; But under the deſcrip- are recited and confirmed; the one of the ED 
| Non of the king's children his grandſens are parliament of Scotland, the other of the | 
, held 10 be incladed, without Boe re- parliament of England: which enact; the 
| e, courſe to fir Edward Coke's interpretation former, that every king at his acceſſion 
5 of nephiww: and therefore when his late ma- fhall take and ſubſcribe an oath, to pre- 
jjeſty created his grandſon, the ſecond fon ſerve the proteſtant religion and preſbyte- 
of Frederick prince of Wales deceaſed, rian church government in Scotland; the 
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| in page 24 
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latter, * a is-Donohaaion! he ſhall take * ranted by the law of the lui, and there- 
and ſubſcribe a ſimilar oath, to preſerye the << fore was perſuaded that he would not in- 
ſettlement of the church of England w within "56 fiſt upon impoſſibilities. 5 
England, Ireland, Wales, and Berwick, 1574. Mod. Un. Hiſt. rv. 454. ] To ſatisfy 
2 the territories thereunto belonging. however the clamours of the foreign mini- 
Page 245, Hu 18. ſtets, (who made it a common cauſe) as wel 
as to ap peaſe the wrath of Peter, a bill Was 
broaght into "parliament; I Com. journ. 
Pos and afterwards 2241 into à law, 
21 Pr. 1709, yer, 4 to ent 
and to Gl lcd utrageous enen for 
Mt > Great Britain, inſert ; a that the the future. And with a copy of this act, 
i «io was a ranger to our ma, pd and elegantly engroſſed and illuminated, ac- 
* con — oa _ -, Companied by a letter from the queen, an 
| Page 24 Un. G embaſſador extraordinary {Mr Whitworth.] - 
of injert 3 3 this org kN a8 well as was commiſſioned to appear at Moſcow, 
reſt of | Is Jan. 1709. Boyer, id.] who declared 
Page 247. Un. 414. that though her majeſty could_ not inflict - 
Leave out from And the truth 7o reciting ** ſuch a puniſhment. as was required, be- 
248; lin.g. and inſert; But the tru « cauſe of the defect in that particalar of 
is, ſo few caſes (if any) had ariſen, wherein the former eſtabliſhed conſtitutions of her 
the privilege was either claimed or diſpu- kingdom, yet, with the unanimous. con- 
| ted, cen Sith: regard. 0 civil ſuits, that ſent. of the 2 ent, ſhe had cauſed a 
2 law books are filent upon it, previous new act to Paſſed, to ſerve as a ER 
of queen Anne; when an em- for the future. This humiliati 
daiader — Peter the czar of Muſ. was accepted as a full ſatisfaction 
was actually arreſted, and taken bnt czar; and the offenders, at his TS, 
of ys coach in Land [21-July. 1708. were diſcharged from all farther proſecution. 
Boyer's annals of queen Anne. ] for a debt This ſtatute [7 Ann. c. ta recites 
of 50 l. which he he had there. contrated. In- e Th 
Read of appt bald to | 


his 8 par 
After now in art of the 
ation, and law of the land, and are 


, 
Ys * 


* 
8 43 


ip/e ommes libertates haberet in rigno ſuo, 
E vindicabat i in (og 125 Pa- 
ns, 1225 1025.) N 
Page 240. Ain. 19. 8 


privilege, 


3 — . to the neen. The _ | 5 


- 


Tage 252. tin, 11. 5 5 

der arms. z/ert ; But paſſports under 
the king's ſign manual, or licences from his 
the ſame time ſworn a member) [25 July. embaſſadors abroad, are now more uſually 
bbs ibid.] | and ſeventeen/ were 3 obtained, e are allowed to by of IN. 


. to priſon: 2552 pete validity. ; . 
5 125, 29 Jul. 17 . ln. 26. 2 


in the arreſt 


privy council (of 
which the lord chief juſtice Holt was at 


who were con 


2 were proſecuted. by information in vr | 
the court of queen's. bench, at the ſuit of Aer do it. Jnfert ; 
the attorney general, [23 Oct. 1708. ibid.] 1 is Fd upon the ſame, ng: partly 


[11 Jan. 1708. 
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and at their trial Before the lord chief ag upon a fiſcal foundation, to ſecure his ma- 
1 


- were convicted of the facts by the jury; rine revenue, that the king has the prero- 


14 Feb. 
1 1 7 how far thoſe facts were criminal, ſuch places only, for perſons and merchan- 
to be afterwards argued before the judges; dize to paſs into and out of the realm, as 
which queſtion was never 3 In he in his wiſdom ſees proper. By the feo- 
the mean time the czar reſented this affro 1 dal law all navigable rivers and havens were 
very highly, and demanded that the ſheriff computed among the regalia, [2 Feud. f. 56. 
of Middleſex and all others concerned in Crag. 4. 15. and were ſubje& to the 


1 
the arreſt ſhould be puniſhed with inſtant - ſovereign. of the ſtate. And in Eng land it 


death. [17 Sept. 1708. ibid.) 8 — s been held, that the king is lord 


the amazement of has: 2 of the whole thre, [F. N. B. 115. — > 
| her ſecretary to inform him, is the g of the ports an 

46 the could inflict no puniſhment-upon wel PIX Winch are the inlets and gates of 

© the meavel,” 'of has ſubjects * 
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1708. ibid.] reſerving the queſtion goth: of appointing ports and Feel ang or © ay 27. 2 


ee ke. 


dhe realm: (Day. 5.55.) and therelore, &@ 


early 


' * n N 
9 l Sat 
* „ 


0 "Ru " 
FEST OE 1 r . 
2 8 Y 2 F 
N HINT . E 
ar” 88 «hr Ee 7 55 2 * 


ee 


* 1 — * 


* 
"i. | 
i 
2 \ 
TY 
1 * : 
"4 TX” 1 
j #4» P 
5 3 
Ke 1 
; 4 
RY 
SF 
1 
5 15 


— 


r 
15 * "3 
« Me *. 7 
LS AE 
"4, $4; 


EW. 
T 
5 * 
9 
3 7 
„ 
4 


83 . 5 
— ” 
* * — 0 
. 


vw... 


early 2 be reig 
; thips ſeized by 


fs. 
* * 2 5 
N 2 3 by} 0 Wh As = 
5 N . 3 A. y 4 * 12 2 
85 5 * 4 3 1 5 5 
* = 2 18 1 by Z 
. , * 4 c % ue” . 
\ =. 8 2 x {das 
1 4 * * —— "©. £. N * wt W 5 4 9 Ly I 3:4 * ** . = 
; 9 23 . 5 Fn” "UE" & - — | 4 7 
f * 8 > 8 , . — 0 * - X 4 
N * . & 5 os 5% "+ 2 >, * 4 * « . Pa. ' 
& 4 3 4 . . £ . ” p N 6 A 
f ' i | f : 
> : * 9 * ; * 7 # 
& * way * . . 1 — 4 , 
4 4 k 
2 : 3 — = 885 2 
: ; , { 
3 x; 2 . 
* 0 aw, 91 . * 
— 4 Mo . 
* 5 * * f 5 
4 : g 
3 * i \ 
4 * 
= \ 


_- 
* 


. 
ano Rm. 
\ i. — 
* 
% 
* 


% v5 
4 RY 
— : { * 
> YR 1 
: > 
** 


u of kin ohn, we find 
of ft pled, for put- 
ting in at. a place that was nota legal port. 
[Madox hift. exch. 530. Theſe legal ports 
were undoubtedly at firſt aſſigne 


crown; ſince to each bf them a court of 


portinote is incident, [4 Inft. 148.] the ju- 


riſdiction of which m 


VPPLEMENT. 


* 


2 4. to pu og in le 18: 


279. lin. 13. 


* out — 
1 age 
; amercements add this notes. 


3 


R. 
by the North, in his life of lord keeper Roger 
43, 44) mentions an eyre, or iter, to have 


Wi 
deen held ſduth of Trent ſoon after the re- 


flow from the royal ſtoration: but I have met with oo BR: 


authority: the great ports of the ſea are alſo of it's proceedings. 


\ 
? 


5 ent ſeal, 55 


_ or ſhall 8 down any ſteeple, 


* 


referred to, as well Known and eſtabliſhed, 


by ſtatute 4 Hen. IV. c. 20. which prohibits 


N Pa 


292. lin. z. 
5 Ager deodand. 


inſert; But juries have of 


the landing elſewhere under pain of confiſ- late very frequently raken ape themſelves 


2 been frequently gra 
But though the Ein 
ting the franchiſe of havens and ports, 

. yet he od not the power of reſumption, or 
df narrowing and confining their limits 


| When once eſtabliſhed; but any perſon had 


a right to load or diſcharge his merchan- 
- dize in any part of the haven: whereby 


che rey: enue of the cuſtoms was much im- 


and diminiſhed, by fraudulent land- 

inge in obſcure and private corners. This 
occaſioned the ſtatutes of 1. Eliz. c. 11. and 
13 & 14 Car. II. c. 1 1. f. 14. which enable 
the crown 7 commiſſion to aſcertain the ; 
limits of all ports, and to aflign proper 
Wharfs and quays in each port, for the ex- 
_ Eluſive landing and loading of 

The erection of beacons, light-houſes, 
and ee is alſo a branch of the royal 
prerogative: whereof thetirſt were antiently 
uſed in A order” to alarm the country, in caſe 


nerchandize. 2 


cation: and the ſtatute a Eliz. c. 11. recites to mitipate theſe forfeitures, 
hat the franchiſe of lading and diſcharging ſome trifling thing, 0 aa of an intire thing, 
| nted by the'crown. to have heen the occaſion of the death. And 
had a power of in ſuch caſes; although the finding of the 


y finding only 


jury he hardly warrantable by: law, the 
court of king's bench hath generally refu- 
ſed to 3 on behalf of the lord of the 
franchiſe, to aſſiſt ſo odious a claim. [Fof 
ter of homicide. 266, 
Page 304+ lin, 1 19. | 
Mer wines. inſert ; which is conſiderably, 
alder than the cuſtoms, being taken notice 
of in tlie great roll of the exchequer, 8 Ric. I. 
fill extant, Madox hiſt exch. 526,5 32. | 


© Page 321. . 
Fer it neyer in fact amounted to quite ſo 
much read complaints were made (in the 


N . leaſt) chat it a, not ama 
33 Page 323. 


A 


Fer operating on read being pleaded to | 


Page 329. lin. 2. 


"Leave out But and 507 and the ki CY 


2 the ap proach'of 'an. enemy; and all of letters patent, appointing the new ſheri 


abuts eh nally uſefyl in guiding and pre- 

Is at ſea by nig ht as well as by 

505 or eee the king hath the 

'exclufive- po rj BY y commiſſion under his 
1 


cauſe them to be erected in fit and conve- 
nient places, [ Rar. Clauſ. I Ric. II. ms 42. 
195 on 4 Inſt. 136.] as well upon 


of the crown: w ich. 
ay letters patent 5 in the office, of lord 
. admiral.” [I Sid. 158. 4Inſt. 149-] And 
- ftatute 8 Eliz. c. 13. 


igh 
＋ 


beacons or ſea- marks Wherever they. 

think them neceſſary; and if tbe owner of 
the land or. any other perſon ſhall deſtroy | 
or other known ſea - mark, 
100. 
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